
IN THE HIGH COURT OF TANZANIA 
(COMMERCIAL DIVISION)

AT MWANZA

COMMERCIAL APPEAL NO. 01 OF 2020
(Arisingfrom the Ruling of the Resident Magistrate's Court of Mwanza, at Mwanza in 

Misc. Civil Application No.65 of 2019 by Hon. G.K. Sumaye, dated 20.012020)
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TUDGEMENT ON APPEAL
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NANGELAJ.:,

This is an appeal arising from a ruling delivered by the 

Resident Magistrate's (RM's) Court in Mwanza in Misc. Civil 

Application No. 65 of 2019 (Hon G. K Sumaye, SRM) dated 20th January 2020.

The ruling, from which this appeal arises, was handed down by 

the RM's Court following an application filed in that Court by the 

Applicants (Appellants) seeking for extension of time to file a Notice of



Appeal against the decision of the same RM's Court in RM Commercial 

Case No.41 of 2018 (Hon. G.K. Sumaye, SRM) dated 13th May 2019.

Having lost to the Respondent in the RM Commercial Case No. 41 

of 2018, the Appellants lodged a Memorandum of Appeal in the High 

Court (Commercial Division) at Mwanza Registry, and the Appeal was 

admitted and registered as Commercial Appeal No.l of 2019. 

Unfortunately, however, on the 09th of October 2019, this Court 

(Magoiga,].,) noted that the appeal was improperly before it.

In particular, it was found that there was no prior filing of a 

Notice of Appeal, which is a prerequisite under Rule 69 (2) of the High 

Court (Commercial Division) Rules of Procedure, G.N.250 of 2012, (as amended 

by GN107 of 2019). In view of that, the Commercial Appeal No.l of 2019 was 

struck out with no orders as to costs.

On the 10th of October 2019, just a day after the Commercial 

Appeal No. 1 of 2019 was struck out by this Court, the Appellants filed 

the Misc. Civil Application No. 65 of 2019 before the RMs Court. The 

application, which was filed by way of a Chamber Summons under 

section 14 (1) of the Law of Limitation Act, was supported by an
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affidavit of one Richard Charles. In that application, the applicants 

(Appellants) sought for two orders, to wit:

1. That, the honourable court be pleased to extend time for filing a 

notice of appeal against the decision of this court (the RMs 

Court) in RM. Commercial Case No.41 of 2018 pronounced by Hon.

G. K. Sumaye, SRM, dated 13.5.2019.

2. Any other reliefs this honourable Court may deem fit to grant.

The RM's Court dismissed the said Misc. Civil Application No. 65 

of 2019 with costs on the reasons that the applicants (Applcllants) had 

failed to move the court with sufficient and good cause to warrant the 

granting of an extended period within which the Applicants 

(Applcllants) were to file a notice of appeal against the decision of the 

RMs Court in RM Commercial Case No. 41 of 2018.

Aggrieved by the said ruling of the RM's Court, the Appellants 

have now approached this Court challenging the ruling as being 

legally flawed. The Appellants have raised two grounds of appeal 

which alternate. I will reproduce, here below, the two grounds of 

appeal as filed in this Court:

1. "That, the Honourable Court erred in law for failure to 

appreciate (sic) and arrived at the decision that following 

striking out of the incompetent commercial appeal No. 01 of



2019, the appellants were not required to account for the 

period of 117 days again in the Misc.Civil Application No.65 

of 2019.

In the alternative

2. That the honourable court erred in law for failure to allow 

the Misc. Civil Application No. 65 of 2019 for filing  the 

notice of appeal as there was no any delay, following the 

striking out of the Commercial Appeal No. 01 of 2019, which 

was required to be accounted for in law.”

On 24th March 2020, the Respondent filed a reply to the 

Memorandum of Appeal disputing the content of paragraph one (1) 

and stating that, the trial court was right and was backed with a 

plethora of authorities. Furthermore, the Respondent disputed the 

second alternative ground of appeal, noting that, there being a number 

of days which were not accounted for by the Appellants, the trial 

court properly decided the matter.

At the hearing of this appeal, on the 1st of July 2020, the 

Appellants were represented by Mr. Musa Nyamwelo, learned 

counsel, while the Respondent enjoyed the legal services of Mr. 

Emmanuel Mwita, also a learned counsel. It seems that these were the 

same legal counsel who represented the parties in the lower court. I 

will, therefore, summarize their submissions.
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When Mr. Nyamwelo took the floor to address the Court, he 

submitted that the appeal at hand was preferred after the Appellants 

had lost their case in Misc. Application No.65 of 2019, which got dismissed 

by the RMs Court on the 20th January 2020. Mr Nyamwelo told this 

court that, Misc. Application No. 65 of 2019 was filed in the RMs Court 

because the Appellants were seeking for an extension of time within 

which they were to file a Notice of Appeal out of time to challenge the 

decision of the RMs Court in RM Commercial Civil Case No.41 of 2018. 

This decision was pronounced on the 13th day of May 2019.

He submitted that, the said Misc. Application No. 65 of 2019 was 

dismissed by the RMs Court on the ground that the Applicants 

(Appellants) failed to account for their delay to file the notice of appeal. 

Mr. Nyamwelo assailed the lower court's ruling, arguing that, it was 

premised on a wrong legal position. He submitted that, the said 

application was filed after the Appellants had lost an appeal in this 

court, Appeal No. 1 of 2019. The said appeal No.l of 2019 was struck out 

on 9th October 2019 for lacking the requisite notice of appeal, and 

hence adjudged as being incompetent.
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Mr. Nyamwelo submitted that, immediately after the Appeal 

No.l of 2019 got struck out by the High Court on 9th October 2019, the 

Appellants filed their application for extension of time to file the 

Notice of Appeal the very next day, i.e., on 10th October 2019.

It was Mr. Nyamwelo's submission that, since the earlier 

appeal was struck out on the 9th October 2019 and the Appellants 

lodged their application before the lower court on the 10th of October, 

2019, they had acted promptly and had nothing to account for 

because, the rest of the days claimed to be unaccounted for, were days 

which constituted the so-called a period o f"technical delay".

As for him, after the High Court had struck out the Appeal for 

being incompetent, the Appellants had no duty to account for the 

whole period running from the time when the decision of the lower 

court in RM Commercial Case No. 41 of 2018 was handed down (i.e., on 13th 

May, 2019). He considered that period as a"technical delay" period and, 

for that reason, the counting should have started from the day when 

the Appeal No.l of 2019 was struck out.

To buttress his position, Mr. Nyamwelo brought to the

attention of this Court two decisions of the Court of Appeal which
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considered the issue of technical delay. These are the cases of Zahara 

Kitindi and Dominic B. Francis v Jum a Swalehe &t 90thers, Civil 

App. No.4/05/2016, CAT, at Arusha (Unreported), and Yara Tanzania 

Lim ited v DB Shaprya &tCo. Limited, Civil Application No.498/16/ of 

2016, (unreported) CAT, Mwanza. In those cases, he argued, the Court of 

Appeal made a distinction between “technical delay" and "actual delay".

Relying on the case of Zahara Kitindi and Dominic B. Francis 

v Jum a Swalehe &  90thers (supra), Mr. Nyamwelo referred this 

Court to page 22-23 of the decision, where the Court of Appeal 

distinguished issues of a technical delay from those of actual delay and 

stated as follows:

"The filing of an incompetent appeal having been duly penalized 

by striking it out, the same cannot be used yet again to 

determine the timeousness of applying for filing fresh appeal."

On the basis of the above legal position set out by the Court of 

Appeal, Mr. Nyamwelo argued that, the Appellants, having been 

penalized by the striking out of their appeal before this Court, were 

no longer bound to account for the delay to file the notice of appeal in 

the Misc. Appl. No. 65 of 2019.
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He submitted further that, the Appellants could have been 

bound to do so if, after the decision of this Court, they failed to act 

promptly, but that was not the case as they acted promptly. He 

therefore submitted that, on the basis of the two decisions of the 

Court of Appeal, this Court should allow the Appeal with costs, set 

aside the decision and orders of the RMs Court dated 20th May 2019 

and afford the Appellants time to file their Notice of Appeal against 

the decision of the RMs Court in RM Commercial CaseNo.41 of 2018.

In rebuttal, Mr. Mwita, learned counsel for the Respondent 

was equally vociferous. He submitted that, the assertions by Mr. 

Nyamwelo were erroneous, having been pegged on a wrong 

conception of the correct position of the law. Mr. Mwita was of the 

view that, while it is true that the decision of the lower court (i.e., RM 

Commercial Case No. 41 of 2018 from which the impugned ruling of the 

lower court arose) was delivered on 13th May 2019, the Appeal No.l of 

2019, which was struck out for being incompetent, was lodged in this 

Court on 30th August,2019, after a lapse of 117 days.

Mr. Mwita argued that, essentially, an incompetent appeal is

equal to no appeal at all. He asserted that, in essence, the learned
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counsel for the Appellants was bent to mislead the Court to believe 

that the time within which the Appellants ought to have filed the 

Notice of Appeal expired while the Appellants were pursuing their 

appeal in the High Court. He submitted that, this was the same 

argument they had earlier stated in their affidavit filed when they 

were pursuing the Misc. Appl. No. 65 of 2019, whose ruling is the subject 

of this Appeal.

Mr. Mwita submitted that, according to the rules, the 

prescribed time to file a Notice of Appeal is 14 days from the time 

when the impugned decision is handed down. The said 14 days 

expired on the 27th May 2019. He further submitted that, after the 

expiry of the time, the Appellants were not in any forum until after 

more than 100 days when they filed their Appeal No.l of 2019, which 

nevertheless was struck out on 9th October 2019 for being 

incompetent.

Mr. Mwita submitted further that, the technical delay rule is 

not a hiding bush for an errant appellant who did not act promptly. In 

his view, the technical delay rule could only be pleaded where a party 

was in a wrong forum.



Mr. Mwita submitted further that, the two authorities cited by 

the learned counsel for the Appellants, together with another Court of 

Appeal decision in the case of Tanzania Fish Processors L td  vEusto 

K  Ntagalinda, Civil Appl.No.41/08 o f  2018\ (CAT) (Mwanza) 

(Unreported), had made reference to the decision of Fortunatus 

Masha v William Shija and Another [1997] TLR 154, where it was 

held that technical delays can be a shield only if the original 

application was filed in time.

In view of the fact that the Appellants original appeal was by 

itself out of time by 117 days, Mr.Mwita argued that reliance on the 

technical delay rule cannot be their shield. To farther advance his 

case, Mr. Mwita was of the firm view that, accounting for each day of 

delay is a mandatory requirement and several cases support that view. 

He argued that, such a requirement cannot be waived in this Appeal. 

Consequently, Mr. Mwita prayed that this appeal be dismissed with 

costs and the decision of the RMs Court in Misc. ApplNo.65 of 2019 be 

upheld.

In a brief rejoinder, Mr. Nyamwelo submitted that the issue 

before the Court is not whether the Appeal No.l of 2019 was filed on or



out of time. Rather, the key issue was that, the entire period, from the 

time when the RMs Court handed down its decision (in the RM 

Commercial Case No.41 of 2018) (i.e., 13th May 2019) up to when the this 

Court struck out the Appeal No.l of 2019 (i.e., 9th October 2019), such 

period (which he termed as a period of ”technical delay"), should not 

have been used in the subsequent application (i.e., Msc. Appl. No. 65 of 

2019 (which is the subject of this Appeal)) to deny the Appellant leave 

to file the Notice of Appeal.

Referring to the decision cited by the learned counsel for the 

Respondent, in the case of Tanzania Fish Processors L td  vEusto K  

Ntagalinda, (supra), Mr. Nyamwelo submitted that, reading from 

pages 7-8 of that decision, it shows that the Court looked at the time 

when the application was decided up the time when it was adjudged 

as being incompetent, and that, all such days lost period were 

regarded as falling under the so-called “technical delay period".

He therefore distinguished the case on the ground that, while 

in that case the Applicant had to account for the 14 days he was late, 

in the present case, the Appellants acted promptly after their appeal



was struck out. He, consequently, reiterated his submission in chief 

and the prayers made before this Court.

I have carefully considered the rival submissions made by the 

learned counsel for the parties to this Appeal. As such, the key issue 

which I will address in this appeal is: whether this appeal has any merit to 

warrant the granting of the prayers sought by the Appellants.

As it might have been gleaned from the rival submissions made 

by the learned counsel for the parties herein, the Appellants knocked 

the doors of this Court following the dismissal of Misc. Application No. 

65 of 2019 on the ground that they had failed to account for a total of 

117 days of delay to file their intended Notice of Appeal. It is also not 

disputed that the Appellants had earlier filed an appeal to this Court 

only to be told that their appeal was incompetent and, hence, the 

same got struck out by the Court.

What the Appellants seem to be arguing in this current appeal 

is that, when they filed their application No.65 of 2019 in the lower 

court, the court should not have required them to account for any of 

the days from the time when the decision intended to be appealed



against (i.e., RM Commercial CaseNo.41 of 2018) was prommced, up to the 

time when their Appeal No.l of 2019 was struck out.

If one is to count the number of days spent from the time when 

the decision in the RM Commercial CaseNo.41 of 2019 was rendered to the 

date when the Appeal No.l of 2019 was filed, the total comes to almost 

117 days.

As correctly submitted by the learned counsel for the 

Respondent, these were not the days which could have been said to be 

lost when the Appellants were prosecuting their appeal in this Court, 

and hence warranting the application of the “technical delay" rule, as 

applied in the cases of Kitindi and Dominic B. Francis v Jum a 

Swalehe &  90thers, Civil App.No.4/05/2016, CAT, at Arusha (Unreported), 

and Yara Tanzania Limited v DB Shaprya &tCo. Limited, Civil 

Application No.498/16/ of 2016, (unreported) CAT, Mwanza; Tanzania Fish 

Processors L td  vE u stoK  Ntagalinda, Civil ApplNo.41/08 o f  2018, 

(CAT) (Mwanza) (Unreported), or Fortunatus Masha v W illiam  

Sh ija and Another [1997] TLR154.

It is a settled legal position that where an extension of time is

sought, the applicant will be granted upon demonstrating sufficient
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cause for the delay. See: FIN CA (T ) Lim ited and Kipondogoro 

Auction M art v Boniface Mwalukasa, C iv il Application No. 589/12 

o f 2018 (unreported). In the course of doing so, and as correctly 

submitted by the learned counsel for the Respondent, the Applicant is 

strictly required to account for each day of his delay.

There is a plethora of cases which have cemented the 

requirement of accounting for every day of delay. Examples include 

the FINCA case (supra) which also cited the cases of Bushiri Hassan v 

Latifa Lukio, Mashayo, Civil Application No. 3 of 2007 (unreported), 

Karibu T extile M ills v Commissioner General (TRA), Civil 

Application No. 192/20 of 2016 (unreported), and Lyamuya Construction 

Company L td  v Board o f Registered Trustees o f  Young Women's 

Christian Association o f  Tanzania,, Civil Application No. 2 of 2010 

(unreported).

In the B u sh iri Hassan case (supra), the Court was emphatic

that:

“Delay of even a single day, has to be accounted for otherwise 

there would be no point of having rules prescribing periods 

within which certain steps have to be taken.”
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It is clear, therefore, that, the Appellants cannot be allowed to 

benefit from the “technical delay" rule enunciated in the Fortunatus 

Masha v W illiam  Sh ija and Another [1997] TLR 154, and the 

subsequent cases which applied the same rule as revealed herein

above. The reason is simple, they were only in the Court's corridors

thfrom the 30 of August 2019, the day they filed their Memorandum of 

Appeal in respect of Appeal No.l of 2019, to the 9th of October 2019, the 

day when the Appeal No.l of 2019 was struck out for lacking the 

requisite Notice of Appeal. At least that period will be covered by the 

“technicaldelay" rule.

However, the rest of the days, starting from the 30th May 2019 

to the 29th August 2019, were not days for which one can safely say 

that the Appellants were within the court corridors. Those days do 

not befittingly fall within the ambit of the "technical delay" grace period. 

Instead, the Appellant should have accounted for such a period of 

time as they were not within the precincts of the court corridors, and 

further, due to the fact that, as a matter of law, they ought to have 

filed their notice of appeal within 14 days from the date when the



RMs Court pronounced its judgement in the RM Commercial Court 

No.41 of 2019.

In view of the above, the Appellants cannot benefit from the 

"technical delay rule". The rule, as enunciated in the cases I cited earlier 

herein, is not a cure for all errant court users who breach the legal 

rules of procedure, such as those requiring the filing of the Notice of 

an Appeal. In this case, the filing ought to have been done within 14 

days from the date when the decision intended to be impugned on 

appeal was delivered.

In my view, and reading from those decisions of the Court of 

Appeal referred to by the learned counsel for the parties, I find that, 

the "technical delays rule" is only applicable to genuine individuals who, 

on the reasons that they were pursuing their matter in a wrong legal 

forum, find themselves outside the prescribed time within which 

they could have acted.

As for the present Appeal, I find that, even before the filing of

their Appeal No.l of 2019 on 30th August 2019, (which appeal was struck

out later on 9th of October 2019) the Appellants were already outside

the prescribed period under Rule 69 (4) of the High Court (Commercial
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Division) Procedure Rules, 2012 (as amended), and hence, were in breach 

of the said rule. For that reason, they cannot seek refuge under the 

"technical delay rule" but ought to account for each day up to the 29th 

August 2019.

All said and done, perhaps it behooves to emphasize that, the 

rules of court must prima facie be obeyed. This position was stated in 

the case of Ra.tna.rn v Cumarasamy and Another [1964] 3 A ll ER 

933, and has been followed by courts in this country, - see, for instance, 

Godwin Ndewesi and K aro li Ishengoma v. Tanzania Audit 

Corporation [1995] TLR 200\ John Ngosha &t M ichaelJohn v the 

Attorney General, Civil Appeal No. 196 of 2016, CAT (Dodama) 

(unreported).

In conclusion, this Court finds that the issue regarding whether 

this appeal has any merit to warrant the granting of the prayers sought by the 

Appellants, is answered in the negative. Consequently, the appeal lacks 

merit and is hereby entirely dismissed with costs.

Order accordingly.
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DEO JOHN NANGELA 
JUDGE,

High Court of Tanzania (Commercial Division)
03/07/2020

Ruling delivered on this 03rd day of July 2020, in the presence of Mr. 

Musa Nyamwelo, Advocate for the Appellants and Mr. Emmanuel 

Mwita, Advocate for the Respondent.

DEO JOHN NANGELA
JUDGE,

High Court of Tanzania (Commercial Division)
03/ 07 /2020
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