
IN THE HIGH COURT OF TANZANIA 

(COMMERCIAL DIVISION)

AT DAR ES SALAAM 

COMMERCIAL CASE NO. 23 OF 2015

D.B. SHAPRTYA & CO. LTD.........................PLAINTIFF/DECREE HOLDER

Versus

GULF CONCRETE &

CEMENT PRODUCTS CO. LTD...........DEFEND ANT/JUDGMENT DEBTOR

Last Order: 2nd June, 2020 

Date of Ruling: 24th June, 2020

RULING

FIKIRINI, J.

This is a ruling in respect of the affidavit to show cause why the application for 

execution o f a decree in Commercial Case No. 23 of 2015 should not proceed as 

decreed. In the affidavit in support deponed by Mr. Thobias Kaaye Laizer, learned 

counsel for the judgment debtor, averred that hearing of the Civil appeal No. 88 of 

2019 between the parties would be urgently attended, based on the fact that the 

judgment debtor on 25th November 2020 (but I believe 2019 was the year intended) 

has filed a notice under certificate of urgency to cause that impression, and that the 

appeal has been cause listed for the year 2020 sessions. Annexing a copy of the 

notice as TK-1. And TK-2 a letter from the Deputy Registrar of the Court of 

Appeal that reports the appeal has been cause listed for 2020 sessions.
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Assigning reason as to why this opposition to the execution of the decree should be 

considered positively, Mr. Laizer stated in paragraph 8 of the affidavit, that he has 

been informed by Mr. Khalid Mohamed, the judgment debtor’s Managing 

Director, the information he verily believe to be true that the judgment debtor has 

entered into a large scale contract with the Government of Tanzania as the main 

supplier of concrete and aggregate to its construction camp sites of the Standard 

Gauge Railway Line (SGR). Therefore, if the execution of this decree which 

earmarked attachment of judgment debtor’s motor vehicles, motor cycles and 

Bajaj, was to be allowed it will frustrate and adversely affect the large scale 

Government Project. Also this will lead to judgment debtor’s business to come to a 

standstill and cause unnecessary litigations from the breach of contract.

Based on the averment he prayed for the application for the execution not to be 

granted at this time until after the conclusion of the already cause listed filed 

appeal.

Mr. Dipackumar Kotak, introducing himself being a Principal Officer of the decree 

holder company filed counter-affidavit to object to the application. His first point 

to counter was Mr. Laizer’s deponing of the affidavit in support claiming was not 

the Principal Officer of the judgment debtor’s company, and thus urged the Court 

to decline the application. As for the rest of the affidavit, it was his averment that

presence of an appeal in the Court of Appeal and the certificate of urgency lodged
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did not excuse the judgment debtor from the payment of the decree, which 

essentially the Court of Appeal has refused to stay the execution of the decree on 

4th October, 2019, as exhibited by DBS-1 to the counter-affidavit.

Stressing on the grant of the application for execution, Mr. Kotak stated that the 

administrative issues cannot be used to stay the execution. The judgment debtor 

has been avoiding to satisfy the decree as reflected in annexture DBS-2, while it 

claimed to have big contracts. Underscoring the fact that the main suit was filed in 

2015 and the judgment debtor all along had knowledge but did nothing. More so 

the presence of Government contract which no contract was attached did not stop 

the judgment debtor from satisfying the decree, stated Mr. Kotak. Responding to 

consequence of the judgment debtor failure to supply concrete as a supplier, Mr. 

Kotak deponed that there would be other suppliers to replace the judgment debtor. 

Otherwise the decree cannot be left unsatisfied for the claimed reasons.

Discounting claim on inconveniences to be caused, he stated they were baseless 

and without proof and the Court of Appeal has already declined the application for 

stay of execution. And more to it was the fact that the decree holder has actually 

suffered a lot as had defaulted projects while the judgment debtor was receiving 

payment for defective concrete. He continued stating that since the judgment 

debtor has not provided any security or alternative payment of the decree, they
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should not be allowed to sit on the decree for the money which it has already 

received in course of business in 2013.

In reply to the counter-affidavit, aside from disputing the averment that nothing 

barred him from deponing an affidavit on behalf of the judgement debtor, he 

opposed the counter-affidavit. He deponed that the judgment debtor was a 

permanent establishment in Tanzania and there was no compelling reason to 

suggest that it would not be able to pay the decretal amount after conclusion of the 

appeal. As to the question of the Government being able to secure an alternative 

supplier, Mr. Lazier declined being in a position to know that.

Apart from filing the affidavit, counter-affidavit and reply to the counter-affidavit, 

parties through their counsels, Mr. Roman Masumbuko for the decree holder and 

Mr. Anthony Mark for the judgment debtor had their day in Court on 2nd June, 

2020, for oral submissions via Judiciary of Tanzania (JoT) - virtual court. Mr. 

Mark in his brief submission focusing on the hearing of the appeal pending before 

the Court of Appeal, submitted that the appeal was fixed for 1st June, 2020 based 

on the summons received on 20th May, 2020. However, that changed after a call 

was received to inform parties that hearing has been rescheduled to July, 2020. The 

summons was received after the reply to the counter-affidavit has been filed, 

therefore, not part of this proceedings, but could be availed to Court if requested.
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His position was since the appeal was to be heard soon there was no need for the 

grant of the execution. This, if is done, will not only inconvenience the parties but 

the Court as well, and the time spent in execution process will be lost time. He was 

also of the opinion that there were no compelling reasons as why the execution of 

the decree could not wait for the outcome of the appeal which was in few months 

to come. He was of the submission that the balance of convenience tilted in favour 

of the judgment debtor and thence urged for the execution to await the outcome of 

the pending appeal before the Court of Appeal.

Mr. Masumbuko started by praying to adopt the counter-affidavit deponed by Mr. 

Kotak, in which he challenged the fact that the affidavit in support was sworn by 

Mr. Laizer counsel for the judgment debtor who was not the judgment debtor’s 

Principal Officer. According to Mr. Masumbuko that was an indication the 

judgment debtor was avoiding for the execution to take place, by even failing to 

swear affidavit. Submitting on the pending appeal, it was his submission that could 

not be the reason as to why execution should not proceed. The only thing this 

Court should look at should be whether the decree of the Court in favour of the 

decree holder has been satisfied or that there was a stay of execution order. 

Unfortunately, the stay of execution application initially granted ex parte was later 

overturned at the full bench hearing on 4th October, 2019. Based on the ex parte 

order for stay of execution this Court halted execution proceedings.
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Since no cause has been shown, Mr. Masumbuko does not see why execution 

should be stopped. This was a 2015 matter and the judgment debtor has no other 

properties except for chattels, whereby the risk was huge to the decree holder 

without security since they could be easily transferable, he stressed. Also on the 

balance of inconvenience the decree holder has been suffering since 2013 when the 

losses were incurred and she continued suffering. The execution should therefore 

proceed insisted, Mr. Masumbuko.

Briefly responding, Mr. Mark contended that the filing of an affidavit in support by 

Mr. Liazer was in line with Order III Rule 1 of the CPC, which indicates who 

should appear before the Court. He went on submitting that had the counsel for the 

decree holder had issues with that, he should have applied for the one who filed the 

affidavit to come for cross-examination. Otherwise the practice has been the 

affidavit to be filed by the counsel or a party. Moreover, the counsel has not cited 

any law or case law to buttress his submission on that aspect, maintaining that the 

counsel had a right to file an affidavit on behalf of his client.

Expounding on the stance that the application for execution should not be granted, 

he submitted that the judgment debtor has not only shown cause but the hearing of 

the appeal was in the near future. Above all on the balance o f probabilities the 

balance tilts on the judgment debtor, he underlined. He went on submitting that no

reason has been advanced as to why execution should proceed while the hearing of
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appeal was just few months away as exhibited by TK-1. With that a copy of the 

Court of Appeal ruling was as well filed showing that the judgment debtor has 

properties which can be attached after conclusion of the appeal in the decree 

holder’s favour, denouncing the submission that the judgment debtor has no 

properties.

Reiterating his earlier submission that execution should not proceed as hearing has 

already been fixed and if execution was to be allowed it will cause a lot of 

inconveniences to the parties and the Court.

As a matter fact the Court can only stop an application for execution of a decree on 

two grounds: one, the decree has been satisfied, and two, if there is a stay of 

execution order from the Court with competent jurisdiction. See: Jawinga Co. Ltd 

v Aristepro Investiment Co. Ltd, Commercial Case No. 103 of 2012, 

(unreported).

In the present situation only one of the two grounds was fulfilled by the judgment 

debtor, which caused the application for stay of execution in Civil Application No. 

96/16 of 2019, before the Court of Appeal to be declined

Therefore, there is no legal ground to prevent this Court from issuing the execution 

process or order, as the judgment debtor has neither satisfied the Court decree nor 

armed with a valid stay of execution order.
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By inviting the judgment debtor to appear in Court and show cause, besides being 

a requirement under Order XXI Rule 20 (1) of CPC, but also the Court in carying 

out its tasks, has to make sure parties are fairly and justly treated, by updating itself 

of the status of the decree obtained by the decrec holder. Considering the suit was 

instituted in 2015 for a transaction transacted in 2013, and to-date no appeal has 

been heard and determined, it was necessary to afford parties audience and in 

particular the judgment debtor who had decree to satisfy. It therefore made sense to 

summon the judgment debtor, who aside from entering appearance through Mr. 

Mark filed an affidavit to show cause why application for execution should not be 

granted as prayed through Mr. Laizer.

The laws applicable in execution of a decree are Order XXI Rule 9 and 10 of the 

CPC. Rule 10 (1) of Order XXI of the CPC, which provides for mode under which 

the application can be made, which could be either orally or in writing. In the 

absence of an order for stay of execution, usually the application for execution of a 

decree is granted as of right. This being purely a judicial exercise is either done by 

the Judge or the Deputy District Registrar or Resident Magistrate incharges who 

are tasked with this duty. At the Commercial Court, in particular as matter of 

practice only the Judge incharge attend to the applications of this nature. Following 

the Judge’s order, what follows is purely administrative whereby the Deputy
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Registrar will be signing documents authorizing execution to be effected as 

ordered by the Judge incharge.

With that position in place I will now embark on examining the reasons advanced 

one by one as to why execution should not proceed as prayed. And this will be 

based on thorough perusal of the affidavit, counter-affidavit and reply thereto as 

well as the oral submission: First, as stated earlier on in this ruling that existence 

of an appeal in the Court of Appeal and the filing of a certificate of extreme 

urgency does not act as bar for the judgment debtor to satisfy the Court decree 

obtained in favour of the decree holder nor does it stop this Court from granting the 

application for execution to proceed. On this I, fully agree with Mr. Masumbuko 

that the administrative letter TK-2, cannot operate as a stay of execution. Mr. 

Laizer’s tight hold to TK-2, though not questioned but essentially the document is 

mere administrative letter which cannot be considered in any other legal light 

except for what it was for, just informing the judgment debtor that the appeal has 

been scheduled for hearing as instructed by the Chief Justice.

Second, the judgment debtor’s assertion that they have a huge Government 

contract, this has nothing to do with this application for execution. One, no copy of 

contract was attached to prove that or even to prove the date when the contract was 

entered and its value. Two, existence of the alleged contract could not have stopped 

the judgment debtor from satisfying the Court decree. Moreover, had the judgment



debtor been sincere, she would have shared the information with the decree holder 

though not a legal requirement, but would have shone light and the possibility of 

the upcoming contract being key in settling the Court decree then or even now 

when the appeal is about to be heard and determined, assumingly once again the 

appeal was to be determined in favour of the decree holder. Without any tangible 

evidence, Mr. Laizer’s averment remains just assertions, which no Court in its right 

mind can base its decision on. Also the Court has failed to peg weight on the 

account that, allowing for the decree to be executed in the manner sought the same 

shall frustrate the provision of the service to the Government and consequently 

adversely affect the said large scale Government Project. It is only the judgment 

debtor who is well placed to know the importance and adverse effect, and that 

would have compelled her to act prudently by furnishing this Court with all the 

necessary information and documentation in relation to claimed huge Government 

contract of supply, which she has not.

Third, while the judgment debtor’s business undertakings are virtually important, 

the same way should be the decree holder’s business. The judgment debtor has to 

remember as goes the English saying that “What is good fo r  goose the same should 

be good fo r  the gender. ”

Fourth, from paragraph 9 of the affidavit the decree holder is seeking to attach the

judgment debtors’ motor vehicles, motor cycles and Bajaj. Whilst these can
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undoubtedly interfere with the judgment debtor’s business operations to a point of 

probably bringing the business to a standstill, on the contrary it is equally true that 

the properties if not attached can be easily disposed of or transferred at any time. 

So in my considered view, the decree holder will suffer more compared to the 

judgment debtor, based on the decision which is still valid until overturned. The 

submission by Mr. Mark that the decree holder has to show cause why execution 

should proceed while the pending appeal is about to be heard, though sound but 

that should not outweigh the fact that it has taken long for the decree to be 

executed and the upcoming appeal to be fixed for hearing. Though blame cannot 

be placed on the judgment debtor for the delay in hearing and determination of the 

appeal, but that should as well not be used as a defence why execution should not 

proceed in the absence of the valid stay of execution order.

In conclusion, all reasons advanced by the judgment debtor in showing cause why 

execution proceedings should not proceed as applied are plausible. On the 

contrary, since it is undisputed that there is pending appeal in this matter which has 

been scheduled for July 2020, the fact which was not controverted by the decree 

holder, a balance has to be struck. While avoiding to interfere with the appeal 

pending before the Court of Appeal, this Court should as well consider the decree 

holder’s position. The best balance in my view is to grant the application for 

execution, which can be carried partially by allowing attachment of the assets
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pointed out in the application for execution, but without any further order for 

disposing them pending outcome of the appeal.

In light of the above, I proceed to grant the application for execution as prayed 

only to the extent that it will not interfere completely with the pending appeal. The 

application granted with costs. It is so ordered.

P. S. FIK^RINI 

JUDGE 

24th JUNE, 2020
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