
THE UNITED REPUBLIC OF TANZANIA

IN THE HIGH COURT OF TANZANIA 

CORRUPTION AND ECONOMIC CRIMES DIVISION

AT ARUSHA

ECONOMIC CASE NO. 4 OF 2018

(Originating From Babati District Court Economic Case No.

1 of 2017)

THE REPUBLIC........ ...........    ........... PROSECUTION

VERSUS

ISSA MUSTAPHA © GORA..... ................  ....1STACCUSED

ADAMU MUSTAPHA © HIMAY ____ _____ ____ _____2nd ACCUSED

ADAM RAMADHAN __________ ___ ________________ 3RDACCUSED

JUDGMENT

LUVANDA, J.

Issa s/o Mustapha @ Gora (1st Accused), Adamu s/o Mustapha @ Hi may (2nd 

Accused) and Adam s/o Ramadhani (3rd Accused) are indicted as follows: 

first count for unlawful possession of government trophy contrary to section 

86(1) and (2)(b) of the Wildlife Conservation Act No. 5 of 2009, read 

together with paragraph 14 of the First Schedule to and sections 57(1) and 

60(2) of the Economic and Organized Crime Control Act Cap 200 R.E. 2002 

as amended by section 16(a) and 13(b) respectively of the Written Laws 

(Miscellaneous Amendments) Act No. 3 of 2016 (for the first and second
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accused); second count for unlawful dealing in government trophy contrary 

to sections 80(1) and 84 of the Wildlife Conservation Act, No. 5 of 2009 read 

together with paragraph 14 of the First Schedule to and sections 57(1) and 

60(2) of the Economic and Organized Crime Control Act Cap. 200 R.E. 2002 

as amended by section 16(a) and 13(b) respectively (for the first and third 

accused).

All three accused has refuted the accusation.

The prosecution side was under Ms. Tarisila Gervas learned State Attorney, 

on the defence side the accused were under probono service of Mr. Moses 

Mahuna learned Advocate who was for the first accused, Mr. Ngereka Miraji 

learned Counsel for the second accused and Mr. Edmund Ngemela learned 

Advocate was defending the third accused.

The prosecution side summoned a total of seven witnesses. Briefly it was 

the prosecutions tory that on 30/12/2016 at 17.00 hrs. the first and second 

accused visited Madina Iddi (PW2) at Galapo. According to PW2 the first 

and second were on a motor cycle (exhibit P.4) which had carried a bag 

commonly sulfate bag. That after receiving them, they went to pick their 

guest at stand, meanwhile a motorcycle and a luggage remained at her 

home. That after a while they come back, this time they were three people. 

They unloaded their sulfate bag on a motor cycle and proceeded with it 

inside. Thereafter they exited outside, where they were ambushed by police 

officers including PW1 police officer and PW5 game warden who put all over 

them under arrest. PW2 assisted police officers to summon the ten cell leader 

one Ramadhani Juma (PW3) to witness a search at her (PW2) premises.
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Thereafter police officers conducted a search through a search and seizure 

warrant (exhibit Pl) in respect of a sulfate bag, where upon opening and 

pouring down, it was seen to had contained a black plastic bag (alleged 

contained poison flours), 75 pieces of molars of elephant (three whole molars 

of elephant and 72 pieces of molars of elephant) exhibit P3 collectively and 

two elephant tusk (exhibit P2 collectively). Following that, the first and 

second accused were arrested together with seized exhibits and taken to 

Babati Police, where a motorcycle (exhibit P.4), elephant tusks (exhibit P2 

collectively) and elephant molars (exhibit P3 collectively) were handed over 

to PW6 (exhibit keeper). PW6 had dispatched exhibit P2 collectively and P3 

collectively to the investigator (PW7), who in turn handed over to PW4 for 

identification and valuation. The handing over were done by a document 

exhibit P6. According to PW4, the two elephant tusk (exhibit P.2 collectively) 

belong to a single elephant. The 75 pieces of molars (exhibit P2 and P3) in 

combination form two elephants, making a total of three elephants, valued 

a total of Tshs. 98,280,000/- as per trophy valuation certificate exhibit P5. 

It was the evidence of PW7 that he interrogated the first accused, who 

confessed via a caution statement (exhibit P7), owning the trophies exhibit 

P2 and P3 collectively.

On defence, the first accused (DW1) admitted to have been escorted by a 

motorcycle of the second accused on his safari from Mkekela to Galapo, on 

30/12/2016 for transaction of 100 kilograms of elephant tusk, with Kweka 

(from Khama). They made a visitation to Madina Iddi (second accused's 

daughter or niece). That when he (DW1) was talking with Kweka at Madina's 

sitting room, on the business, meanwhile the second accused was talking 
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with Madina at the kitchen, over sudden they were put under arrest. That 

later a folded sulfate bag was seen at the sitting room. After it was pbiired 

down, the following were seen including, two pieces of black and white teeth 

(exhibit P2 collectively), black plastic bag containing grey flours of poison, 

three molars and other smaller pieces of molars (exhibit P3 collectively). He 

denied to have been arrested in possession of those elephant teeth. He 

blamed police officers to have put that sulfate bag at the sitting room 

immediately after they were put under arrest. He admitted to have been 

interviewed by one Donald (PW7.) at the scene, but denied to had confessed, 

on the explanation that a luggage is not his property. According to DW1, he 

was forced to confess, and was given excessive punishment and tied his 

testicles, and therefore confessed to rescue his life.

The second accused (DW2) explained that on 30/12/2016 he was hired by 

the 1st accused from Mkekena to Galapo by a bodaboda for a fare of Tshs. 

10,000/= (for the later to meet his colleague). That on arriving at Galapo 

they opted to visit Madina who is the second accused's daughter. That while 

he was still greeting Madina who was cooking at the kitchen and while the 

first accused was at the sitting room, they were ambushed by police officers, 

who put them under arrest. That they found a white sulfate bag in the 

house, which contained elephant molars and tusks. That he was forced to 

sign a search (exhibit Pl). That he used a motorcycle make Fekon, as his 

motorcycle was defective. He disowned a motorcycle (exhibit P4). He 

denied to have been arrested in possession of the trophy.
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The third accused (DW3) stated that he was arrested on 26/12/2016 at MtO 

wa Mbu on his way to Karatu. That no witness had testified to had arrested 

him, neither mentioned his involvement in the government trophy.

It is true that no single prosecution witness mentioned or pointed a finger to 

the third accused to had been arrested in connection with the seized 

government trophies. However, there was an overwhelming evidence which 

implicate the first and second accused to had been arrested at the premises 

of PW2, and upon search in their belonging or luggage to wit a white sulfate 

bag it was unveiled to had contained three whole elephant molars and 72 

pieces of elephant molars (exhibit P3 collectively) and two elephant tusk 

(exhibit P2 collectively). It was the evidence of PW2 that the said white 

sulfate bag was brought at her premises by the first and second accused 

who had carried it on a motor cycle (exhibit P.4) and later one of them 

unloaded it on a motor cycle and took it inside. Indeed PW1 and PW5 put 

that they ambushed at the locus in quo and apprehended the first and 

second accused who were inside a house of PW2 and aside there was a 

white sulfate bag. After search, that white sulfate bag was found to had 

contained two elephant tusks (exhibit P.2 collectively) and three whole 

molars and 72 pieces of elephant molars (exhibit P.3 collectively). PW4 

identified exhibit P2 collectively being incisor teeth of an elephant which 

protrude and become tusks. Also identified the 75 pieces of molars being of 

elephant because of its size, weight and animal's dental formula. PW4 

testified that those elephant tusk and molars suggest that three different 

elephants were killed and therefore valued the same to a tune of Tshs. 

98,280.00/=.
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The defence by the first accused (DW1) and second accused (DW2) basically 

implicate them by bringing them closer to a scene. The duo admitted to 

have been ambushed and apprehended at the premises of PW2. The first 

accused admitted to have been arrested at PW2's sitting room, allegedly 

while holding discourse with somebody called Kweka (at large) over a 

business of 100 kilograms of elephant tusks. The second accused (DW2) 

admitted to had conveyed the first accused thereat and that he was 

ambushed by police officers while still holding salutation with PW2 at the 

kitchen. DW2 explained that the police officers had seen a white sulfate bag 

inside the house which had contained government trophies. In that way, 

the first and second accused's defence carried forward the prosecution case. 

I say so, as PW5 explained to had posed near that house observing 

movements of the accused persons, where he saw one of them had sat 

inside at the sitting room and the other one was holding conversation with 

a lady (PW2) and thereafter joined the other at the sitting room where both 

were apprehended there at. Also supported by PW1, that they ambushed 

the first and second accused at the sitting room, where aside there was a 

white sulfate bag. As such a defence by the accused is taken to have 

supported prosecution facts.

In the case of Ally Haji vs. Republic, Criminal Appeal No. 45 of 2011, CAT 

at Dar es Salaam (unreported) at page 8, the Court of Appeal cited a case 

of Mohamed Haruna @ Mtupeni vrs. Republic, Criminal Appeal No. 

259/2007 CAT (unreported), I quote.

"...if the accused person in the course of his defence gives evidence 

which carries the prosecution case further, the Court wiii be entitied to 
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take into account such evidence of the accused in deciding on the 

question of his guilty’

Therefore a defence by the first accused that the alleged white sulfate bag 

was planted by one of the arresting police officers, is an afterthought and 

mere defence to distance from the accusation. As throughout prosecution 

case, the Counsel for the first accused did not introduce such defence by 

way of testing questions in particular to PW1 and PW5,

Equally a defence by the second accused who alleged to be a merely 

bodaboda hired by the first accused, and refuted carrying any luggage and 

disowned a motorcycle (exhibit P4), has no basis at all. As the evidence of 

PW2 implicate him that a luggage was carried on a motorcycle exhibit 4. 

Again, from the onset, the defence Counsel for the second accused, did not 

rise any concern disassociating the 2nd accused with a motor cycle (exhibit 

P4) and did not even object it is tendering.

There was some discrepancy on the part of prosecution witness. For 

instance, PW1 on examination in chief explained that they saw the first and 

second accused sat at the sitting room, aside there was a white bag. But in 

his statement (exhibit DI) he recorded that he saw the second accused sat 

outside near a kitchen talking with PW2. In PWl's statement at police exhibit 

DI, PW1 did not record to had seen a white bag at the sitting room. But to 

my opinion, the said discrepancy does not amount to contradiction on the 

part of PW1 neither impeach his credibility as does not discredit the 

testimony of PW1. In a case of Abdallah Rajabu Waziri vs Republic,
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Criminal Appeal No. 116 of 2004, CAT at Tanga (unreported), cited by 

the learned State Attorney, at page 9 the Court of Appeal ruled, I quote,

"IH/e have noted the alleged contradiction between PW4's 

statement to the police and his testimony in court. Indeed in his 

statement Exhibit DI, PW4 did not say he locked in the appellant 

when he went to look for assistance. But he did not also say that 

he did not lock him in when he left to look for assistance —In 

our view, this is not a contradiction. Even if it were one, we are 

satisfied that it would not vitiate the credibility of PW4 and the 

merit of the case "

There was another discrepancy regarding a number of people who were seen 

after ambush at the premises of PW2. PW2 seem to suggest that there were 

four people including herself, where the other three had sat inside at the 

sitting room, but were ambushed while washing their body outside. PW2 was 

not particular as to how many were washing their bodies outside. PW1 and 

PW5 put that there were three people including PW2, the first and second 

accused. But the said contradiction can be endured, as does not affect a 

central story that the first and second accused were apprehended at the 

scene where trophies were seized in their possession.

Again the testimonies of PW4 who identified and valued the government 

trophy tend to introduce some inconsistence regarding on how he reached 

and draw a conclusion that three elephants were killed. At first he put that 

the two tusk (exhibit P2) suggested were from two different elephants and 

that the 75 pieces of molars formed another one. On cross examination and
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when asked by Court, PW4 changed a story that the 75 molars formed two 

elephants and that the two tusks belong to one elephant. Even his report, to 

wit trophy valuation certificate (exhibit P5), was not elaborative. As on the 

column showing number of species unlawful killed indicated as 3, without 

showing a breakdown as to which are in respect of two elephants tusk and 

which belong to 75 pieces of elephant molars.

Nevertheless, section 86(4) and 114(3) of the Wildlife Conservation Act No. 

5 of 2009 provide that a certificate signed by the Director or Wildlife officers 

shall be admissible in evidence and shall be a prima facie evidence of the 

matter stated therein.

According to the Black's Law Dictionary, 8th Edition at page 3767, prima 

facie means sufficient to establish a fact or raise a presumption unless 

disproved or rebutted.

In this matter, the findings inferred by PW4 were questionable. However, 

as much there is no other report on rebuttal, then matters stated in a 

certificate (exhibit P 5) are taken as sufficient to establish a fact in respect 

of actual number of species killed including the value of the trophy.

Regarding a caution statement (exhibit P.7) where PW7 alleged that the 

first accused confessed, although was not objected when tendered at 

admission, but I have not taken into account the same, on the following 

reasons. For one thing, time for commencement and completion of interview 

was altered, cancelled and amended. The exposition by PW7 that he 

corrected both time for commencement and completion because of error, is 

unsatisfactory. As a close look reveal that there was an attempt to doctor 
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both time for commencement and completion. Even after correction, still the 

time for commencement was doctored again. Yet, a time for giving a caution 

was also doctored and altered. Surprisingly, a caution seems to have been 

given at 22.40 hrs., on the same time the 1st accused wrote an answer using 

his hand. At the very time, another question was posed to the 1st accused, 

where he wrote an answer almost a whole sentence including appending a 

signature and thump print.

After that, an interview shows to have begun at 22.40 hrs. I wonder if all 

these activities or multiple-tasks could be performed within 60 seconds as 

PW7 could wish the Court to believe. More important, PW7 did not say when 

he effected the said alteration. Indeed at a testimony PW7, explained that 

at a room where the interview was held and conducted there was a wall 

clock. This in totality renders a statement (exhibit P7) to be suspect. 

Therefore, unworthy to be acted upon.

Now, as much the law in particular section 86(1) of Act No. 5 of 2009 (supra) 

provide that a person shall not be in possession of or deal in any government 

trophy. As such a defence by the second accused that he was not aware of 

a mission of the first accused at Galapo, is immaterial.

In the premises the evidence in respect of the third accused is wanting and 

therefore the third accused is acquitted.

Otherwise, I find the prosecution have proved a charge against the first and 

second accused. The first and second accused are found guilty.
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The first accused is convicted in respect of both first and second count and

SENTENCE:

I have heard the argument of both side, in particular mitigation by the 

defence counsel, as much the law set a minimum term, and ceiling including 

formula for computation of fine, there is no room I can by-pass the obvious 

provision of the law. The accused are therefore sentenced as follows:

1st Accused:

For the first count to pay fine of Tshs. 982,800,000 or imprisonment for a 

term of 20 years, in default.

For the second count to pay fine of Tshs. 196,560,000 or to imprisonment 

for two years, default.

The sentence to run concurrently.

2nd Accused:

For the first count to pay fine of Tshs. 982,800,000 or imprisonment for a


