
THE UNITED REPUBLIC OF TANZANIA

JUDICIARY

IN THE HIGH COURT OF TANZANIA

SUMBAWANGA DISTRICT REGISTRY

AT SUMBAWANGA
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GODWIN S/O SANGU .................. ...................APPELLANT

VERSUS

GEORGE S/O MATOFARI ................................... RESPONDENT

Date of Last of Order: 13/01/2023

Date of Judgment: 31/01/2023

JUDGMENT

NDUNGURU, J.

The appellant in this case one Godwin Sangu is appealing against the 

dismissal order in Miscellaneous Application No. 10 of 2019 dated 

04/03/2020 at Sumbawanga District Court. In his memorandum of appeal 

the appellant had raised three grounds of appeal as reproduced herein 

below: -

(1) That the trial court erred in fact in holding that the applicant 

never appeared in court since the filing of the application 

hence dismissing the application.
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(2) That the typed trial court proceedings that were extracted on 

21/10/2021 do not tally with the original file in terms of 

appearance a sign of which directs to an inference of being 

tempered in favour of the respondent.

(3) That the trial court Magistrate misdirected herself on who the 

applicant and respondent were physically hence reached a 

based and unjust decision.

Briefly the facts giving rise to this appeal can be summarized as 

follows: the applicant had filed Miscellaneous Civil Application No. 10 of 

2019 at Sumbawanga District Court. The record reveals that the said 

application was dismissed for non appearance of the applicant on 

04/03/2020. Dissatisfied with the dismissal order, the applicant filed this 

application.

That following the denied of service by the respondent, the appellant 

prayed the case be heard exported against him. Upon proof of Service 

which was denied by respondent the court granted the prayer: The 

appellant opted the appeal be disposed by way of written submission.

Submitting for appeal, the appellant insisted that he had been 

attending the court whenever the case was scheduled for hearing but the 

trial Magistrate mixed as to who was the applicant and responded. It was 

his father submission that on 04/03/2020 when the case was called upon 
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for hearing he was present but the respondent did not appear, yet the trial 

Magistrate recorded him to be absent and the respondent was recorded to 

be present. He thus pray this appeal be allowed.

The point for determination at this juncture is whether appeal before 

me has merit.

It is the law and practice that when the matter has been dismissed 

for either want of prosecution or non appearance of the plaintiff/applicant, 

the only remedy available is to apply for restoration of the dismissed 

matter to the very court which made a dismissal order and not to appeal to 

the higher court as it has been done by the appellant.

In the circumstances, I find this appeal is misconceived and is 

misplaced. I accordingly dismiss the appeal. I further advice the appellant 

to file an application for restoration of the dismissed application to the 

District Court of Sumbawanga.

No order as to costs due to the fact that the respondent has never 

contributed to the rise of this appeal.
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Date 31/01/2023

Coram - Hon. M. S. Kasonde - DR

Appellant - Present in person

Respondent - Present in person

B/C - J J. Kabata

Appellant: The matter is for judgment and I am ready.

Respondent: Me too.

Court: Judgment delivered in the presence of both the Appellant

and Respondent this 31st

M.S. KASON

REGISTRAR

31/01/2023

Right of appeal fully explained.
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