
IN THE HIGH COURT OF TANZANIA

TABORA SUB REGISTRY

AT TABORA

MISC. LAND APPLICATION NO.34 OF 2021

(Arising from Misc. Land Appeal No. 16/2019 of the High Court of

Tabora)

MOHAMED ALLY.................................................... APPLICANT

VERSUS

MASESA ALLY.........................................................RESPONDENT

RULING

Date of Last Order: 25/11/2022

Date of Delivery: 7/ 02/2023

AMOUR S. KHAMIS, J.

Masesa Ally sought leave to appeal to the Court of Appeal of 

Tanzania against the whole Judgement and Decree of this Court 

given by Hon. A.A. Bahati, J on 03/09/2021 in Misc. Land Case 

Appeal No. 16 Of 2019.

In the said judgement, this Court upheld decision of the Kaliua 

Ward Tribunal which declared Masesa Ally as the lawful owner of the 

disputed parcel of land.
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The application was brought by way of Chamber Summons 

under S. 47(2) of the Land Disputes Courts Act, [Cap 216 R.E 2019] 

which was accompanied by an affidavit of Mohamed Ally, the 

applicant herein.

The factual setting giving rise to the present application show 

that Masesa Ally successfully instituted Land Dispute No. 12 of 2010 

against the applicant, Mohamed Ally, at Kaliua Ward Tribunal.

To that effect, Masesa Ally applied for execution of the trial 

tribunal’s decision at the District Land and Housing Tribunal for 

Tab ora vide Misc. Land Application No. 88/2013.

The District Land and Housing Tribunal ruled out that the 

application for execution could not be entertained allegedly because 

there was a pending Land Appeal No. 33/2011 related to the same 

dispute.

Dissatisfied, Masesa Ally approached this Court vide Misc. Land 

Application No. 34 of 2021. In that appeal, this Court upheld the trial 

ward tribunal’s decision in favor of Masesa Ally.

Aggrieved with the findings of this Court, Mohamed Ally, the 

applicant herein, sought leave of this Court to challenge the 

impugned decision to the Court of Appeal.

The affidavit in support of the Chamber Summons affirmed 

by Mohamed Ally, at paragraph 4 thereof, stipulates grounds for the 

intended appeal, thus;
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(a) Whether it was legally proper for the High Court to 

hold that the appeal had no relation with the 

disputed land in the execution proceedings.

(b) Whether it was proper in law for the Honorable Judge 

to quash and set aside the decision of the District 

Land and Housing Tribunal No. 88/2013 which was 

given basing on the decision of the Land Case No. 

30/2011 of the same District Land and Housing 

Tribunal for Tabora.

(c) Whether the learned appellate Judge was legally 

correct by refusing to consider Land Appeal No. 

33/2011 of the District Land and Housing Tribunal 

for Tabora.

When this matter was scheduled for hearing, both parties 

appeared in person and agreed to argue orally.

Mohamed Ally, the applicant herein^ adopted contents of his 

affidavit, while Masesa Ally, the respondent, embraced contents of 

her counter affidavit.

In the counter affidavit, Masesa Ally deponed that Land Appeal 

No. 30/2011 between Anzuruni Mrisho Mlela and Shaban Simba had 

nothing to do with the application for execution between the 

applicant and the respondent herein.

She therefore faulted decision of the District Land and Housing 

Tribunal and supported the impugned Judgement of this Court.
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The issue for determination is whether the application 

disclosed a sufficient grounds for the grant of leave to appeal to the 

Court of Appeal.

In the case of Harban Haji Mosi and Another vs. Omar Hilal 

Seif and Another, Civil Reference No. 19 of 1997 (unreported) the 

Court of Appeal observed that;

“Leave is grantable where the proposed appeal stands 

reasonable chances of success or where, but not 

necessarily the proceedings as whole reveals such 

disturbing feature as to require the guidance of the Court of 

Appeal. The purpose of the provision is therefore to spare 

the Court the spectre ofun-meriting matters and enable it to 

give adequate attention to cases of true public importance.”

In Sango-Bay Estate Ltd & Others v. Dresdner Bank.(1971)

EA at page 17, the Court of Appeal for East Africa held that;

“Leave to appeal will be granted where there is prima facie 

grounds of appeal which need serious judicial 

consideration. ”

In the present case, the disputed issue is whether Land Appeal 

No.33 of 2011 filed in the District Land and Housing Tribunal for 

Tabora was related to the application for execution filed by Masesa 

Ally, namely; Misc. Land Application No. 88 of 2013.

It should be noted that, upon analysis of the issues before her, 

the appellate Judge hesitated to agree with position of the District 
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Land and Housing Tribunal and thus upheld the trial tribunal’s 

decision in favor of Masesa Ally.

That decision did not sink well in Mohamed Ally’s perspectives 

who preferred this application listing down three (3) issues for 

determination by the Court of Appeal as shown in page 3 herein.

This Court is aware that its role at this stage is not re-hearing 

of the appeal, rather it is only required to decide whether or not the 

proposed grounds of appeal are prima facie worth of consideration by 

the Court of Appeal.

This legal stance is also found in the case of Hamisi Mdida and 

Another vs. The Registered Trustees of Islamic Foundation, Civil 

Appeal No. 232 of 2018 (unreported), wherein the Court of Appeal, 

inter alia, held that;

“secondly that an application for leave does not involve a 

rehearing of the matter for which leave to appeal is being 

sought, while the application for leave must state succinctly 

the factual or legal issues arising from the matter and 

demonstrate to the Court that the proposed grounds of 

appeal merit an appeal, the Court concerned should decide 

whether the said proposed grounds are prima facie worthy 

of the consideration of the Court of Appeal. The Court would 

generally look at the judgement or ruling sought to be 

appealed against to assess whether there are arguable 

grounds meriting an appeal”
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In the present case, merits of the grounds raised by the 

applicant in the supporting affidavit cannot be weighed without going 

into details of the impugned decision which is not within the powers 

of this Court, rather, it is a role of the Court of Appeal.

However, those grounds as reflected in paragraph 4 of the 

affidavit in support of the application, raise arguable issues to be 

addressed by the apex Court of the land.

For the aforestated reasons, I find sufficient cause established 

by the applicant to warrant granting of leave to appeal.

In this respect, the application for leave to appeal to the Court 

of Appeal of Tanzania is hereby granted. Each party to bear own

Ruling delivered in chamber in presence of the respondent in 

of the applicatatCRight of Appeal explained.

AMOUR S. KHAMIS

JUDGE 

7/02/20236


