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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

IN THE SUB-REGISTRY OF MWANZA 

AT MWANZA 

LAND CASE NO. 5 OF 2020 

AKIBA COMMERCIAL BANK PLC …………………………….…………. PLAINTIFF 

VERSUS 

SAMSON JOSEPH KASHEKU ..……………………………………… 1st DEFENDANT 

JOSEPH LWIZA KASHEKU ……………………………….………… 2nd DEFENDANT 

 

 JUDGMENT 

31st October, 2022, & 2nd February, 2023 

ITEMBA, J. 

This suit emanates from a counter claim. Initially, on 12th August 

2020, the 1st defendant sued the plaintiff.  For purpose of background, I 

find it important to reproduce the prayers in the original suit. The 1st 

defendant had prayed for the following: 

1. This court to declare that USD 60,000 was never issued to the 

plaintiff (now the 1st defendant). 

2. This court to direct parties to adhere to what was agreed on 20th 

May 2019. 

3. This court to issue an injunctive order restraining the defendant 

(now the plaintiff) from interfering with the plaintiff’s (now the 1st 

defendant) enjoyment of the suit land. 
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4. Any other reliefs which this honourable court may deem just and 

fit to grant. 

The plaintiff opposed these claims and on 20th August 2021, she filed 

a written statement of defence and a counter claim. On 11th July 2022, the 

1st defendant withdrew the main suit. In the said counter claim, the plaintiff 

is suing the defendants and moving the court for the following orders: 

1. For declaration that the 1st defendant is in breach of his repayment 

obligation. 

2. For declaration that the 2nd defendant has breached his repayment 

obligation as a mortgagor. 

3. For orders that the plaintiff is entitled to sell by way of auction the 

mortgaged properties namely,  

(i)  CT No. 43118 Mwanza over plot no. 1535 Block A North 

Buswelu Area  

(ii) CT No. 52751 LR Mwanza over plot no.  973/1 Block 

B Nyegezi area. 

(iii) CT No. 52750 LR Mwanza over plot no.  971/1 Block 

B Nyegezi area. 

(iv) CT No. 5014 LO no. 425134 LD No. IMC/L/41278 

Block J North Buswelu, Mwanza City. 

4. For payment of general damages subject to court assessment 
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5. For costs of the suit and 

6. For any other relief that this court may deem fit to grant. 

Briefly, the facts which gave rise to the present suit are that, the 1st 

defendant opened a personal bank account no. 11700018107 at the 

plaintiff’s bank. Then, the 1st defendant made an application to the plaintiff 

for a credit facility and he was granted. On 27th July 2016, upon request 

from the 1st defendant, the plaintiff gave an additional overdraft facility 

amounting to USD 60,000. That, both credit facilities were secured by the 

2nd defendant through mortgaging his landed properties.  The plaintiff 

explains further that the 1st defendant defaulted in servicing the credit 

facility and a 60 days’ statutory notice was issued to both defendants 

requiring them to service the credit. Upon receipt of the said notice, on 15th 

April 2018, the 1st defendant requested for consolidation of the initial loan 

and an overdraft facility into one term loan and for a reschedule of the loan 

payment period. The said request was approved by the plaintiff and a new 

agreement was entered to that effect. The consolidated sum amounted to 

TZS 564,614,023.58 and it was to be paid within 48 months, the 1st 

instalment was to be paid on 16th May 2018. 
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The pleadings disclose further that despite such agreement, the 1st 

defendant has not paid a single cent to the plaintiff. As of 20th August 2021, 

the outstanding loan with accrued interest stands at TZS 894,956,274.56. 

Further, the 2nd defendant as a mortgagor, has not discharged his obligation 

and therefore the 1st defendant had denied the plaintiff the right to utilize 

her money which was disbursed in good faith. 

Both defendants in their reply to the counter claim vehemently denied 

to even have a dollar account with the plaintiff’s bank. They stated that they 

have never received any money from the plaintiff and that actually by 16th 

July 2016, the 1st defendant was a minor. 

There are three (3) issues which were framed for determination 

namely;  

(i) Whether the 1st defendant is in breach of terms and conditions 

of the loan agreement. 

(ii) Whether the second defendant has failed to discharge his 

contract obligation. 

(iii) To what relief are the parties entitled? 
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At the hearing, both parties were represented by learned counsels, 

Mr. Daibu Kambo for the plaintiff and Mr. Steven Makwega for both 

defendants.  

The plaintiff only had one witness namely Herieth Bujiku the 

plaintiff’s bank branch manager, who testified as PW1. She told the court 

that the 1st defendant is a customer at her bank. That, the 1st defendant 

has opened a bank account after submitting his driving license and an 

introductory letter from the local government. The said license and letter 

were admitted as exhibit P1 and P2 respectively. PW1 also produced a 

form for opening a bank account belonging to the 1st defendant which was 

admitted as exhibit P3. She testified further that the 1st loan application 

made by the 1st defendant was made in January 2016 and it amounted to 

TZS 400,000,000/= and later the 1st defendant asked for a loan top up 

which was effected by the plaintiff. PW1 explained that the said money 

was deposited into the 1st defendant’s bank account and he was given the 

schedule of payment by the plaintiff. She added that the 1st defendant paid 

only 2 instalments and then applied for a top up loan so that he uses the 

same to repay the 1st loan. That, after some negotiations, both parties 

agreed that the two loans should be merged and the mode of payment will 
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be four years. A new agreement was entered to that effect. PW1 also 

produced ‘an agreement on request of waiver of interest accrued on facility 

and consolidation of both facilities on one loan’ dated 16.4.2018 which was 

admitted as exhibit P4. She further explained that according to exhibit P4, 

the principal loan was TZS 564,614,023.50 without interest and that the 1st 

defendant had to repay for 48 months between 16th April 2018 and 2022; 

however, he has not paid any cent. That the 1st defendant attended the 

said rescheduling meeting and had signed the new agreement. 

PW1 told the court that instead of paying his debt, the 1st defendant 

filed a suit before the court, which he later withdrew, the said suit gave 

birth to this counter claim. It was also PW1’s testimony that the 1st 

defendant was guaranteed by the 2nd defendant whom the plaintiff also 

entered a mortgage agreement with and the security thereof were the 

three tittle deeds mentioned hereinabove. The said mortgage agreements 

dated 4th of March 2016 were admitted as follows CT no. 52750 Pot No. 

973/1 Nyegezi Mwanza, Exhibit P5, CT 52751 Plot no. 971/1, exhibit P6 

and CT no. 43118 Plot No. 1535, exhibit P7. The certificates of tittle no. 

52750, no. 52751 and no. 43118 in respect of the said mortgage 

agreements were admitted as Exhibit P8 collectively.  
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PW1 stated that the 2nd defendant had once approached the director 

of the plaintiff asking for the loan to be reduced but he was unsuccessful 

and that the 2nd defendant had a duty to pay the plaintiff in the event 

where the 1st defendant defaults but he did not, therefore under the 

circumstances the plaintiff should sell the said 2nd defendant’s properties.  

At the end, PW1 stated that the total amount claim based on the loan 

statement dated 19th August 2021 and her affidavit thereof, is TZS 

894,956,274.56. The said PW1’s affidavit was admitted as exhibit P9. 

PW1 prayed for the 1st respondent to be ordered to pay his debt in the 

alternative, his properties be sold as the debt is frustrating the plaintiff’s 

business. 

In cross examination PW1 expounded that although on the counter 

claim the plaintiff states that the 1st defendant applied for an overdraft of 

USD 60,000, she did not have a copy of that application. That, she only 

had the contract where the 1st defendant was admitting receiving USD 

60,000. The said contract was not brought to court as top up loan did not 

require new type of contract.  

Despite being properly serve and ably represented, the defendants 

did not show up before the court. After securing an adjournment, Mr. 
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Makwega moved the court to issue a judgment based on the plaintiff’s case 

as the defendants are likely to have lost interest with the case. 

In determining the issues in this suit, I find it prudent to address the 

1st and 2nd issues jointly. Starting with the first issue, PW1 has contended 

to have advanced a total of TZS 400,000,000/= and later 60,000 USD to 

the 1st defendant. To support her aversion, PW1 tendered ‘an agreement 

on the request on waiver of interest accrued on the OD Facility and 

consolidation of OD both facilities into one loan i.e TZS 564,614,023.58’ as 

Exhibit P4 and mortgage agreements exhibits P 5, P6 and P7. 

Part of Exhibit P4 reads as follows: 

“Samson Joseph Kasheku 

P. O Box 270 

Mwanza 

“RE: AN AGREEMENT ON THE REQUEST ON WAIVER OF INTEREST 

ACCRUED ON THE OD FACILITY AND CONSOLIDATION OF OD BOTH 

FACILITIES INTO ONE LOAN I.E TZS 564,614,023.58 

…………………………… 

Following the meeting held in your office on 15th April 2018 regarding the subject 

matter where you have requested several considerations concerning your facilities. 

Present in the meeting are: 
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1. Mh samson Joseph Kasheku – Client  

2. Domician Damian -Client witness 

3. Felician Girambo- GMC  

4. Harriet Bujiku – BM Mwanza 

5. Emmanuel Maganga- Portfolio Officer – Mwanza” 

The requested items in the meetings were as follows 

1. Waiver if interest accrued 

2. Loan to be rescheduled up to 60 months 

3. Clear with CRB from defaulting profile……..” 

The said agreement is signed by the 1st defendant and PW1 and one 

Felician Gilambo. In consideration of the testimony of PW1 and if I take a 

keen perusal to the contents of the said agreement (Exhibit P4), it shows 

that the agreement of waiver was reached between the plaintiff and the 1st 

defendant and his witness named Dominician Damian. It is also in evidence 

that the amount of both loan facilities is TZS 564,614,023.58.  

For avoidance of doubts, the defendants have mentioned in the reply 

to counter claim that the 1st defendant was a minor when entering a 

contract with the plaintiff. However, based on exhibit P3, the form used for 

opening the account, the 1st defendant opened the bank account on 22nd 

January 2016, he also submitted his driving license (exhibit P1) which shows 

he was born of 23rd July 1996. Therefore, according to exhibit P1, the 1st 
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defendant was aged 20 years which is above the age of 18 when he was 

opening the bank account in the year 2016, hence he was as an adult.  

Also it is noted that during cross examination the counsel for the 

defendants suggested that PW1 ought to have produced as an exhibits the 

loan agreement of TZS 400,000,000 between the parties and the letter of 

1st defendant requesting for additional overdraft facility of USD 60,000.  

However, it features in the PW1 testimony that the overdraft facility was 

registered as a top up loan which does not require a new agreement.   

It is a settled position of the law that every witness is entitled to 

credence unless there are good and cogent reasons to the contrary. See: 

Goodluck Kyando v Republic [2006] TLR 363 and Simon s/o Shauri 

Awaki@ Dawi v R Criminal Appeal No. 62 Of 2020, CAT, Arusha. The oral 

testimony of PW1 in the absence of documents can suffice to prove the 

claims especially when the witness is competent. There are also other 

documents which supports her testimony such as (Exhibits P1 to P9) and 

the claims are not disputed whatsoever. Therefore, even in the absence of 

the said contract, I find no reason to doubt PW1’s competency and 

credibility as a witness based on the substance of her testimony and her 
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demeanour. I believe that the said copies of contracts are important but 

not necessary to prove the plaintiff’s claims.  

In respect of the outstanding amount which the 1st defendant is to 

pay, PW1 told the court the initial amount plus interest accrued is totalling 

TZS 894,956,274.56. PW1 also supported her evidence by producing 1st 

defendant loan statement (Exhibit P9). Based on this evidence there is no 

dispute that the 1st defendant successful applied for the loan from the 

plaintiff and did not pay back as per agreement.  

 

As for the second issue, I have also gone through the mortgages of 

certificate of occupancy (Exhibit P5, P6 and P7) and they all show that 

the 2nd defendant has agreed for Plot No, 973/1 with CT no 52750 Nyegezi 

Mwanza, plot no. 971/1 with CT No. 52751 Nyegezi Mwanza and plot no. 

1535 with CT No 43118, North Buswelu Mwanza to secure payment to the 

bank, the plaintiff.  

As mentioned earlier the defendants did not testify before the court, 

hence, the plaintiff’s testimony evidence remains unchallenged. 

Section 110(1) of the Evidence Act provides that: 

‘Whoever desires any court to give judgement as 

to any legal right or liability dependent on the 
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existence of facts which he asserts must prove 

that those facts exist.’  

The landmark decision of Hemed Said v. Mohamed Mbilu [1984] 

TLR 113 provides that ‘’the person whose evidence is heavier than that of 

the other is the one who must win’. As the Court held in Paulina Samson 

Ndawavya v. Theresia Thomasi Madaha, Civil Appeal No. 53 of 2017 

(unreported), at page 14: 

 "It is trite law and indeed elementary that he who 

alleges has a burden of proof as per section 110 

of the Evidence Act, Cap, 6 [R.E 2002]. It is 

equally straightforward that since this dispute is in 

civil case, the standard of proof is on a balance of 

probabilities which means that the Court will 

sustain such evidence which is more credible than 

the other…."  

Before this court there is the plaintiff’s case which is clear and 

supports her claims that the defendants have failed to honor their 

contractual obligation. 

There is no dispute that the 1st defendant received from the plaintiff 

a loan amounting to TZS 564,614,023.58 and the 2nd defendant was a 

guarantor. There is also no dispute that the said money was not paid back 
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to the plaintiff as agreed, todate. The 2nd defendant has obviously 

breached the loan agreement and has failed to discharge his contract all 

obligation as he did not step in to secure the loan by the 1st defendant as 

per the mortgage agreement. Based on the evidence at hand, I am certain 

that the plaintiff has successful proved her claims against the defendants. 

Therefore, both 1st and 2nd issues are addressed affirmatively.  

Either, I would point out that, the plaintiff has mentioned in the 

counter claim that the defendant has used the tittle deed number CT No. 

5014 LO no. 425134 LD No. IMC/L/41278 Block J North Buswelu, Mwanza 

City, to secure the mortgage. However, there is neither copy of the said 

tittle deed nor mortgage agreement in respect of the said tittle. Therefore, 

this particular tittle deed is excluded from the plaintiff’s claim. 

The last issue is on the parties’ relief. The plaintiff is praying for 

general damages. I am aware that the general damages are awarded 

under the discretion of the Court and in exercise of the same.  

According to Lord Macnaghten in Storms v Hutchison 1905 

A.C.515 ‘general damages’ are such as the law will presume to be the 

direct natural or probable consequence of the act complained of. In 

Tanzania Saruji Cooperation v African Marble Company Ltd., 

(2004) T.L.R 155, the Court of Appeal stated: 
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"General damages are such as the law will 

presume to be direct natural or probable 

consequences of the act complained of, of the 

plaintiff wrong doing, therefore have been a cause 

if not the sole or a particular significant cause of 

damages."   

PW1 has testified that the non-payment of loan by the 1st defendant 

has frustrated the plaintiff’s business. I have considered the manner on 

how the breach occurred, the possible loss which the plaintiff would have 

encountered due to rejection of repayment of such amount of money, the 

duration of time in which the outstanding amount has been un paid-up, 

and the costs incurred in the follow-ups. Basing on that, I am of opinion 

that the plaintiff should be awarded TZS. 80,000,000/= as general 

damages.  

On that account, the plaintiff’s claim has been established and it is 

hereby order that: 

(i)  The 1st defendant is in breach of his repayment obligation. 

(ii) The 2nd defendant is in breach of his repayment obligation as a 

guarantor. 
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(iii) The 1st defendant and 2nd defendant to pay the decreed 

amount to the plaintiff, short of which the plaintiff will 

dispose the mortgaged properties. 

(iv) The plaintiff is awarded damages amounting to TZS 

80,000,000/= (Eighty Million Shillings only). 

(v) The plaintiff will have costs of the suit.  

Order accordingly. 

 

DATED at MWANZA this 2nd of February, 2023. 

           
 

     Rights of the parties have been explained. 

 
L. J. ITEMBA 

JUDGE 

2.2.2023 
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Court: Judgment delivered in the presence of Ms. Herieth Bujiku, Branch 

Manager of the plaintiff, Mr. Steven Makwega, counsel for both defendants 

and Ms. Gladness RMA. 

 
L. J. ITEMBA 

JUDGE 
2.2.2023 


