
IN THE HIGH COURT OF UNITED REPUBLIC OF TANZANIA 

(IN THE DISTRICT REGISTRY)

AT MWANZA

HC CRIMINAL APPEAL NO. 10 OF 2022
(Arising from the District Court of Nyamagana at Nyamagana in Criminal Case No. 22 

of2021 before Hon. Mugendi, RM)

TUMAINI CHARLES------------------------------------1st APPELLANT

GELARD BAHATI----------------------------------------2nd APPELLANT

VERSUS

THE REPUBLIC------------------------------------------ RESPONDENT

JUDGMENT

Last Order: 11.04.2022
Judgement: 06.06.2022

M. MNYUKWA, J.

The appellants herein were arraigned before The District Court of 

Nyamagana at Mwanza charged with the offence of Armed Robbery 

contrary to section 287A of the Penal Code, Cap 16 R.E 2019. It was 

alleged that on 5th day of December 2020 at Kakebe-Igoma within 

Nyamagana District in Mwanza Region the appellants stole one Television 

make LG with 65 inches valued Tsh. 2,700,000/= the property of F. 2153 

D/SSGT Christopher and immediately before such stealing they did 
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threaten to harm the said F. 2153 D/SSGT Christopher by using an iron 

bar, knife, machete and club in order to obtain and retain the said 

property.

Both appellants pleaded not guilty to the charge. In order to prove 

the charge levied to the appellants, the prosecution paraded 4 witnesses 

to prove their case. The appellants were also afforded right to defend 

their case in which they had no other witnesses apart from their 

testimony. After the hearing of both parties to the case, the trial court 

was satisfied that the prosecution managed to prove their case beyond 

reasonable doubt and proceeded to convict both appellants and sentenced 

each of them to 30 years imprisonment. Being aggrieved by both 

conviction and sentence, the appellants advanced 9 grounds of appeal as 

they are reproduced hereunder;

1. THA T, the said visual identification by PW1 (F2153 D/ 

SSGT CHRISTOPHER) to appellants was not disclosing 

the distance between assailant and him under they 

observation.

2. THAT, the identification based to sustain conviction was 

not as required by the law.

3. THAT, there was no sufficient evidence that the 

appellants were found or acquired the possession of the 

property suspected with the crime. . .
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4. TH A T, the trial magistrate erred in law and facts by relied 

on the said stolen properties to convict the appellants 

while the said stolen properties was not proved to be a 

complainant's owned stuff either by receipt or any 

documents belonging to complainant entitle.

5. THAT, there was no concrete evidence that the 

appellants committed the crime.

6. THAT, the evidence of PW1 itself required corroboration 

so as to be used to corroborate another evidence.

7. THAT, the trial magistrate erred in law and fact by 

convicting and sentencing the appellants in the base of 

planted case on the appellants.

8. TH A T, the trial magistrate erred in law and fact on failure 

to summarize and evaluate the appellants evidence 

which inevitably lead to wrong and biased conclusions or 

inferences resulting to miscarriage of justice.

9. THAT, the trial magistrate erred in law and fact by 

convicting and sentencing the appellants on weakness of 

their defence.

The appellants prayed for their appeal to be allowed, the conviction 

and sentence of the trial court to be quashed, the appellants to be 

released from prison and lastly, they prayed for their appearance during 

the hearing of this appeal.
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Before I start to determine this appeal before me, it is wise to see 

what transpired at the trial court that led to the conviction and sentence 

of the appellants. At the trial court, the prosecution case had 4 witnesses 

who testified to the effect that; on the fateful midnight of 5/12/2020, 

while at his home PW1 (F.2153 D/SSGT Christopher) heard voices of 

people entering his house, he got up and managed to identify people who 

were at his sitting-room through his bedroom door that is made up by 

glass as the lights were on. He identified them to be first and second 

appellants together with others who were not arrested. That he was able 

to identify the appellants as they were his neighbours and the second 

appellant's parent, worship with him at the same church.

The 1st appellant was carrying a machete while the second appellant 

was carrying an iron bar. That after they saw him, they throw the machete 

and the iron bar they were carrying and ran away. He shouted and 

neighbours came. He inspected the area and found out that they entered 

through a window after removing its iron bar. He also found out that his 

LG flat-screen TV 65 inches has been stolen. That the assailants lefts their 

slippers, machete, knife, iron bar and a piece of wood. He also found the 

back door lock to be destroyed and concluded that the assailants used it 

to pass through to enter to his house. *
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That, PW1 informed PW2 (Robert Petro Chonja) who is the 

street chairman, as well as PW3 (Clement Salima) a ten-cell leader 

of what transpired at his house. The matter was also reported at 

Nyakato police station on the same day, and PW4 was assigned by 

OCD of Nyakato Police station to investigate the matter. PW1 went 

to his house with PW4, they found the equipment left by the 

assailants and the sketch map of the scene of crime was drawn by 

PW4 while guided by PW1. The court also admitted five (5) exhibits 

which are, sketch map (Exhibit Pl), machete (Exhibit P2), knife 

(Exhibit P3), iron bar (Exhibit P4) and pink slippers (Exhibit P5).

On the defence case, appellants totally denied the allegations and 

contested to have participated in the commission of the charged offence. 

They admitted to have been arrested and charged with armed robbery. 

The trial court gave its decision in favour of the prosecution by convicting 

and sentencing the appellants accordingly.

When this appeal came for hearing, the appellants were 

unrepresented, while the respondent enjoyed the services of Ms. Sabina 

Choghogwe, learned state attorney. This appeal was argued through oral 

submission. The appellants being unrepresented, the court allowed for 

the respondent to be the first to argue the appeal.
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On her submission, she started by opposing this appeal and support 

both conviction and sentence against the appellants. She also chose to 

argue the 1st and 2nd grounds of appeal together as they challenged 

appellants' identification. She also grouped the 3rd, 4th, 5th, 6th, and 7th 

grounds of appeal to be argued together as they challenge the evidence. 

Lastly, she grouped the 8th and 9th grounds of appeal and argued together 

as they challenge non-consideration of defence evidence.

On the 1st and 2nd grounds of appeal, the learned counsel submitted 

that, the appellants were properly identified by the victim (PW1) who 

testified that the appellants are his neighbours and he even stated their 

job to be a berber man for the 1st appellant, and carpenter for the 2nd 

appellant. She went on that the victim identified the appellants because 

there was light generated by electricity which lighted them as reflected 

on page 6 of the trial court's proceedings. That, PW1 stated that he saw 

the 1st appellant carrying machete and the 2nd appellant was carrying an 

iron bar.

The respondent's learned counsel acknowledged the principle that, 

visual identification is the weakest identification, especially during the 

night. However, she distinguished the circumstance in this case at hand 

with that in the case of Waziri Amani vs R, as in our case the victim and
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the appellants knew each other. The respondent's counsel cited the case 

of Kennedy Aivan vs R, Criminal Appeal No. 178 of 2007, and she 

claimed that the Court of Appeal at Mwanza stated that, guideline in visual 

identification is not exhaustive and each case has to be decided on its 

own fact as it was stated on page 5 of the cited case judgement.

Arguing on the 3rd, 4th, 5th, 6th, and 7th grounds of appeal, the 

respondent's counsel submitted that, the appellants claimed that, the 

prosecution evidence was insufficient as there was no evidence which 

corroborated the victim's evidence. That, it is their submission that, the 

prosecution adduced evidence which was enough to convict the 

appellants as reflected on page 6 of the trial court's proceedings, where 

PW1 stated that the appellants entered to his house and stole TV LG flat

screen 65 inches. She further argued that, PW1 raised an alarm and the 

appellants ran away. He informed the chairman of the street about the 

incident, who wrote him a letter so as he can report the matter to the 

police.

She went on that, the chairperson testified before the court and 

corroborated the evidence of PW1, that it was true that PW1 and the 

appellants knew each other and that PW1 informed him that it was the 

appellants who stole his TV. Therefore, the conviction of the appellants
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relied on the evidence of PW1, PW2, PW3 and PW4. She went on that, 

page 12 of the trial court's proceedings shows that, PW2 visited the scene 

of crime and saw the window was broken which enabled the appellants 

to enter into PWl's room. That, the appellants were convicted based on 

credible evidence of the prosecution witnesses. She further cited the case 

of Goodluck Kiyando vs R [2006] TLR 363, where the court stated that, 

every witness is entitled to credence and must be believed and his 

testimony accepted unless there are good and cogent evidence not to 

believe them. She further succumbs that, it was the trial court which 

observed the demeanour of the witnesses and satisfied on the credibility 

of those witnesses and for that reason, it is their prayer that this appeal 

be dismissed.

On 8th and 9th grounds of appeal, Ms. Choghogwe submitted that, 

the appellants' defences were considered as it is shown on page 6 of the 

judgement, in which the trial court shows that it considered the defence 

side however, their evidence was not watertight compared to the 

prosecution side. That, the appellants failed to state their whereabouts on 

a fateful day. That even if the trial court did not consider their defence, 

still this court has the power to step into the shoes of the trial court and 

consider their defence and re-evaluate the evidence.



She finalised her submission by submitting that, it is not true that, 

this case was cooked as stated on ground 7 of the appeal, as the records 

are silent if there was any conflict between the appellants and the victim. 

For those reasons, she prayed for the appellants' grounds of appeal to be 

dismissed as they lack merit.

On the appellants' submission, the 1st appellant started by adopting 

the grounds of appeal to be part of his submission. He then submitted 

that, PW1 failed to prove the case beyond reasonable doubt as he stated 

that he didn't see the person who stole his TV. That, PW2 stated that, he 

received a call from the victim on 6/12/2020 at 16:00hrs while the incident 

was alleged to have occurred on 5/12/2020 at 3:00 hrs in the night. He 

further submitted that, PW3 (balozi) stated that, he received a call from 

the victim on 6/12/2020 at 17:00hrs as he was told that his TV was stolen. 

He went on that, PW1 does not have the receipt to show that he owns 

the TV that is alleged to be stolen. That was the 1st appellant's submission.

The 2nd appellant also started by adopting grounds of appeal to be 

part of his submissions. He then opposed the respondent's counsel 

submission by challenging the respondent's submission that every witness 

is entitled to credence as he argued that, why all of the witnesses received 

information from PW1 and their evidence differ. He went on that PW1 
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testified in the court that he was invaded by four persons. But PW3 

testified that he was informed by PW1 that, he did not identify the person 

who invaded him.

He went on that PW2 stated that, he was informed by PW1 that he 

identified two persons. PW4 stated that he was informed by PW1 that, 

about six persons invaded him. For that reason, the prosecution failed to 

prove its case as the evidence was contradictory as all the witnesses were 

informed by PW1 who narrated a different story to each and every 

witness.

He further submitted that, the evidence tendered before the court 

and the exhibits tendered were not tested on fingerprints to know who 

used them. PW4 stated that, fingerprints cannot be taken because the 

appellants were not found with any property. That, they pray their 

fingerprint to be taken in order to show that they have not been involved 

in the commission of the offence. He finalised his submission by arguing 

that they were not given right to defend properly before the trial court. 

That marks the end of submissions.

In determining this appeal, I will have one issue to determine as to 

whether this appeal has merit. In answering this issue, I will determine 

the raised grounds of appeal as argued by parties.
/k A I)
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Before I embark to determine the appeal on merit, I find it pertinent 

to comment on the way the preliminary hearing was conducted. Upon my 

perusal of the trial court's proceedings, I observe that the requirement of 

section 192(3) of the Criminal Procedure Act, Cap. 20 R.E 2019 were not 

complied with as the memorandum of undisputed facts were not read 

over and explained to the accused. But since there was no fact and exhibit 

that were alleged to be admitted in the preliminary hearing and form the 

basis of conviction of the appellants, it is my firm view that the appellants 

were not prejudiced and therefore I proceed to determine the appeal on 

merit.

In determining the grounds of appeal, I would like to remind myself 

that this is the first appeal, it is in the form of rehearing, and so this court 

has duty to put the evidence given into scrutiny and re-evaluation and if 

desirable, I will uphold the findings of the trial court or to make my own 

findings. (See the case of Napambano Michael @ Mayanga vs R, 

Criminal Appeal No. 268 of 2015 (unreported).

Starting with the 1st and 2nd grounds of appeal, which raises the 

question as to whether the appellants were properly identified, I agree 

with the Respondent's submission that, identification evidence is of the 

weakest evidence to rely on as it must be watertight and free from
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mistaken identity as it was held in the case of Waziri Amani vs Republic 

[1980] TLR 250;

" The evidence of visual identification is of the weakest and 

most unreliable. It follows, therefore, that no courts should 

act on evidence of visual identification unless all possibilities 

of mistaken identity are eliminated and the court is fully 

satisfied that the evidence before it is water tight'"

It is the respondent's submission that the appellants were properly 

identified as there was electricity light that lighted them and the victim 

knew the appellants as they were his neighbours.

From the trial court's records, the evidence by PW1 shows that the 

incident happened around 03:00 hours at night. From the evidence given 

I am confused as to where and when the appellants were identified by 

PW1. If the appellants were in the sitting room, or outside and whether 

PW1 was in his room or in the sitting room when he identified the 

appellants. This is due to the evidence given by PW1, of which I am inclined 

to reproduce it for easy understanding of my confusion. PW1 stated in his 

testimony found in page 6 of typed proceedings as follows;

I heard people entered my house, I get up on 

midnight, I went in the seating room, light was on the door 

of my room was made up of glass; I identified the accused 

persons while I was inside. Others are outside; I identified
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them, Ismail Charles Jerad Bahati, and another Tumaini 

Wangwe who was not arrested.

After I identified the accused person at 0300 hours 

using the light in my seating room, which they put on. 1st 

accused person Tumaini had a matched, Gerald Bahati 2nd 

accused had an iron bar all the 1st and 2nd Accused are my 

neighbour, 1st accused is a barber while the 2nd accused 

person is a carpenter, we are very dosed neighbour, the 2nd 

accused person parents they worship in the same church the 

accused run away the 1st accused throw a machete inside 

while the 2nd accused throw iron bar inside the house, I 

shouted the neighbours came.....'

From the above piece of evidence, first of all, it is confusing as where 

were the appellants when PW1 identified them, as at first, he said he 

identified them while he was in his room through a glass door, and then 

he says that he identified them while he was at the sitting room.

Even if we assume that he was able to identify them through a glass 

door, still there is no explanation as to what extent the door was 

transparent to see through and be able to identify the appellants. And so, 

the question of the intensity of light that was passing through a glass door 

arises and there is no answer as there is no explanation as to the 

transparency of the door. Further, PW1 says it was a one metre distance 

from where he was standing, but still, that one metre is unknown if it was



from his room to the sitting room where the appellants were standing or 

from the sitting room to outside the house.

Apart from that, it is true that the appellants and PW1 knew each 

other as it was also stated by the appellants in their defence. However, 

there is no any explanation as to how PW1 came to conclude that the 

people that were at his house were the appellants. As there is nowhere in 

his testimony that explains on how the appellants appeared that night in 

terms of their outfit/attire.

I do not subscribe to the trial court's findings that, the appellants 

were properly identified, as the trial court relied on PWl's evidence that 

there was electricity light (page 6 of the judgement) of which as I have 

stated earlier, there is confusion as to the position of the appellants and 

the electricity light, and the closeness which is not disclosed as where 

exactly the identification took place.

Considering such contradictions, we cannot say that all possibilities 

of mistaken identity have been ruled out. I agree with the respondent's 

submission citing the case of Kennedy Aivan v R, that the list is not 

exhaustive as each case has its own circumstance, and the circumstance 

of our case does not warrant that all possibilities of mistaken identity was 

ruled out. In such circumstances, it is proper to say that the appellants 
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were not properly identified. In the outcome, the benefit of a doubt must 

be given to the appellants and so the 1st and 2nd grounds are hereby 

allowed.

Coming to 3rd, 4th, 5th, 6th, and 7th grounds of appeal, the trial court 

judgement, based on the evidence of PW1 to convict and sentence the 

appellants as reflected on pages 5, 6 and 7 of the judgement. It is 

apparent from the testimony given that, PW1 was the key witness as there 

was no any other witness that was present at the scene of crime. As it is 

well known that the burden of proof lies with the prosecution, and so the 

evidence of PW1 was to be concrete enough to prove beyond reasonable 

doubt that, the appellants were the one who invaded his house and took 

his TV and that, he was threatened by dangerous or offensive weapon 

either at or immediately before or after the commission of the offence so 

as the offence of armed robbery to stand

It is worthy to note that, the appellants were charged, convicted 

and sentenced by the offence of armed robbery as it is provided for under 

section 287A of the Penal Code, Cap 16 R.E 2019. The section states that:

'14 person who steals anything and at or immediately 

before or after stealing is armed with any dangerous or 

offensive weapon or instrument and at or immediately 

before or after stealing uses or threatens to use violence to
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any person in order to obtain or detain the stolen property, 

commits an offence of armed robbery and shall, on 

conviction be liable to imprisonment for a term of not less 

than thirty years with or without corporal punishment."

In our appeal at hand, my main concern is whether the prosecution 

proved the offence of armed robbery against the appellant beyond a 

reasonable doubt.

The Court of Appeal of Tanzania in the case of John Makuya vs 

Republic, Criminal Appeal No. 62 of 2022, CAT at Tanga pointed out the 

essential ingredients of the offence of armed robbery as it is provided for 

under section 287A of the Penal Code, Cap. 16 R.E 2019 and they have 

decisively stated that:

"The provision above envisages two categories of the 

offence of armed robbery either of which prosecution must 

lead evidence to prove beyond reasonable doubt that is 

stealing, and at or immediately before or after stealing being 

armed with any dangerous of offensive weapon or 

instrument. The second category also requires proof of 

stealing, and at or before or after the stealing the accused 

person used or threatened to use violence to any person in 

order to obtain or retain the stolen property."

Thus, for the offence of armed robbery to stand, the prosecution's 

evidence must prove all the ingredients of the offence of armed robbery 
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as charged. Therefore, in the first place, theft must be proved and 

second, the use of dangerous or offensive weapon or robbery instrument 

against a person at or immediately after the commission of robbery (See 

also the case of Shaban Said Ally v R, Criminal Appeal No. 270 of 2018 

and the case of Charles Simon vs R, Criminal Appeal 134 of 2019).

From the records, PW1 testified that, his TV was stolen by the 

appellant. His testimony is to the effect that, after he saw the accused 

person and he shouted, they ran away, and after inspecting the house he 

then realised that his TV was stolen. However, there was no evidence to 

the effect that indeed PW1 owned the TV alleged to have been stolen and 

there was no evidence to prove that indeed the appellants were the ones 

who stole it, as the evidence does not show if they were found in 

possession of it or they ran with it after he raised an alarm for the alleged 

theft.

It is also my firm view that, as PW1 was the only witness who 

alleged that there was a TV that was stolen, it was necessary for PW1 to 

prove ownership of the said TV in order to prove the said theft. From trial 

court's records such evidence does not exist because even when he was 

cross-examined, PW1 said he had no receipt to prove ownership of the 
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stolen TV. And therefore, it is my firm view that, the prosecution failed to 

prove that, the TV was stolen.

On the second element, even though the iron bar and machete were 

found at the scene of the crime, still it does not implicate the appellants 

as the identification was not proper and so the question still remains as if 

the weapons found belongs to the appellant. As if that is not enough, the 

evidence on record does not show if the appellants either at or 

immediately before or after the stealing they have used or threatened to 

have used violence to PW1 in order to obtain or retain the stolen property. 

And so generally the prosecution failed to prove their case beyond 

reasonable doubt as required by the law (See the case of Paschal Yoya 

@Mganga VS Republic, Criminal Appeal No. 248 of 2017 (Unreported), 

Mohamed Haruna@ Mtupeni & Another v R, Criminal Appeal No. 25 

of 2007 (unreported), DPP VS Ngusa Keleja @Mtangi and Another, 

Criminal Appeal No. 276 of 2017 (Unreported)). On the foregoing, the 3rd, 

4th, 5th, 6th and 7th grounds of appeal also lacks merit and are hereby 

allowed.

From the above findings, I do not see the purpose of determining 

the 8th and 9th grounds of appeal as the above grounds satisfy to dispose 

of the appeal.



In the upshot this appeal is hereby allowed in entirety, the 

conviction and sentence of the trial court are quashed and set aside, the 

appellants are set free and be released from prison unless they are being 

held for some other lawful cause.

It is so ordered.

Right of appeal explained to the parties
w 

M. MNYUKWA
JUDGE 

6/6/2022 
Court: judgement delivered in the presence of the appellants appearing

in person and in the absence of respondent's counsel on this 6th day of

June, 2022.

M. MNYUKWA
JUDGE 

6/6/2022
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