
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 
(IN THE DISTRICT REGISTRY OF DAR ES SALAAM) 

AT PAR ES SALAAM 

CIVIL CASE NO. 102 OF 2020

YUSUFU SHABAN MATIMBWA.................................... PLAINTIFF

VERSUS 
ISSA ALI MANGUNGU................................................. DEFENDANT

JUDGEMENT

ldh December, 2021 & 2?h May, 2022

ITEMBA, J;

The plaintiff, Yusufu Shaban Matimbwa, on 10th August 2020, sued 

the Defendant, Issa Ali Mangungu, for Tshs. 216,010,000.00 /= which is a 

total outstanding purchase price for a landed property which he bought 

from him, however, despite such payment, the same has never came into 

his possession. Other prayers Included: -

(i) Payment of interest at commercial rate prevailing at the date of 

judgement, or at such rate as the Honourable Court may deem fit 

and just, accruing and computed from the date of filing of the 

suit to the date of judgement.

(ii) Payment of Tshs. 20,000,000.00/= as specific damages arising 

from loss of profits during the period when the plaintiff's money 

was wrongly detained by defendant. i



(Hi) Payment of general damages to the tune of Tshs.

30,000,000.00/= plus costs and expenses including legal fees and 

expenses, incurred by plaintiff as a result of the Defendants' 

breach and other resultant costs and expenditure incurred by the 

plaintiff, the facts and particulars of which are given hereunder 

and

(iv) Compensation of any cost, loss or liability incurred by the plaintiff

due to defendant's actions.

(v) Costs of the suit.

(vi) Any other relief (s) as the Honourable Court may deem fit and 

just to grant.

Briefly, the facts which gave rise to the instantaneously suit is that, 

sometime on 5th October, 2018 the parties herein had entered into a sale 

agreement of land located at Chamanzi area, Temeke Municipality in Dar 

es Salaam (Exh. Pl). The defendant was the vendor and the plaintiff was 

the purchaser. It has been averred under the plaint that the defendant is a 

member of parliament. It appears, at first the two had agreed to exchange 

their plots instead of money but later on the defendant demanded for 
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money instead of a plot. It is alleged that the plaintiff then paid the 

defendant a consideration to a tune of Tshs. 216,010,000/=. It appears 

that upon finalizing their contract, the plaintiff was probed by the situation 

which he found at the locality (landed property) upon being considered as 

trespasser, which eventually he conducted an official search of the land in 

question and the report (Exh. P2) was to the effect that the landed 

property was the registered property of another person. Upon consulting 

the defendant, the two agreed that the defendant will pay back the whole 

amount and to secure their agreed terms, the parties decided to execute 

another contract of paying back the money (annexure P3), however, until 

today it is alleged that the defendant had neglected to comply with such 

repayment despite the plaintiff's efforts which includes involvement of the 

Honourable speaker of the Parliament. Henceforth, the plaintiff lodged this 

suit in Court against the defendant.

Though properly served, the defendant did not turn up. After 

numerous adjournments, Mr. Silvanus Mayenja, Advocate, for plaintiff 

pleaded the court to proceed to act under Order VIII Rule 14 (1) of the 

Civil Procedure Code, [Cap 33 R.E: 2019], and the Court gave order for
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the plaintiff to prove his claims ex parte against the defendant hence the 

present Judgement.

At the time for hearing the plaintiff testified as PW1. On his sworn 

evidence, the plaintiff, Yusufu Shaban Matimbwa of Mikocheni-Dar es 

Salaam, while led by advocate Silvanus, he testified that he is a 

businessman. He further stated that he had plans of building a yard for 

storing spare parts and he then agreed with the defendant to sale him a 

9.5 acres plot of land. It was his testimony that the two agreed on price of 

Tshs. 300,000,000/= and the fact that he had no money at a time, they 

had agreed that PWl's house situated at Mtoni Kijichi valued Tshs. 

255,000,000/= was to be given as an exchange. PW1 explicated further 

that the remained Tshs. 45,000,000/= was to paid up in cash. However, 

later on the defendant changed his mind and demanded for cash and not 

an exchange with the house of the plaintiff. He added that the two agreed 

orally and a total amount of Tshs. 216,010,000/= was given to the 

defendant as a consideration.

PW1 further narrated that after execution of the prior contract, he 

happened to have gone to the site and put some building materials 
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including sand and gravels; and he started to make follow-ups of the title 

deed. At one time PW1 had arranged for 'clearance' the plot but some 

people appeared and claimed that the said plot was theirs. PW1 

accentuated more that he decided to conduct an official search and he 

came to find out that part of the landed property which is more than 5 

acres bears the registered names of Inyasi Msafiri. It was his testimony 

that he went back to the defendant together with his advocate and they 

were of consensus that the amount of money given to the defendant was 

to be paid back to him. PW1 explained that the two executed the new 

contract (Exh. P3) on 24th May 2019 in which the defendant was to pay 

back the purchase price amounting to Tshs. 216,000,000/= within 6 

months.

According to PW1, the defendant had chosen not to honour their 

contractual arrangement, and to rectify the situation, the plaintiff issued 

him a demand notice and a letter (Exh. P4) which were served to the Hon. 

Speaker to request assistance so that he could get his money. All these 

proved futile.
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PW1 continued to expound that the loss which he had incurred is 

excessive since the building materials which he put on the land were taken 

away by other people as they considered him an intruder. Secondly, 

PW1 contended that the said money amounting to Tshs. 216,000,000/= 

would have generated him a lot of profit based on his business experience.

When inquired by the Court to clarify on when did the change of their 

terms of contracts happened, from an exchange of a house located at 

Mtoni to the payment of cash money, PW1 replied that it was within a 

week after the signing of the contract of sale.

The second witness was Philemon A. Mutakyamirwa (PW2) who 

testified that he was the advocate who drafted the contract for exchange 

of plots between the parties (Exh Pl). He also explicated to the effect that 

after a short period of time, the parties had gone to him contending that 

there were changes of terms due to the fact that the defendant no longer 

wanted the house but rather the money and the plaintiff had already given 

him Tshs. 216,010,000/=. It was his testimony that thereafter, on the very 

same day of 24/5/2019, PW2 drafted a new contract (Exh P3) for purpose 

of requiring the defendant to return the money back to the plaintiff.
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There were three (3) issues before which were framed for 

determination namely: -

1. Whether the defendant had breached the terms and conditions of 

agreement for refund of purchase price dated 25/05/2019.

2. If the first issue is answered in affirmative, whether the plaintiff 

had suffered damages.

3. What are the reliefs

It is prudent to address the above in seriatim as they appear, starting 

with the first issue, thus, the plaintiff (PW1) has contended to have 

executed a contract in respect of repayment of his money back from the 

defendant on 24:h May 2019. The said contract was tendered here in Court 

and admitted as "'exhibit P3. "His testimony has been coupled with the 

testimony of PW2 the advocate who drafted the same.

If one takes a keen perusal to the clause of the said contract, specific 

under paragraph 1, it required the defendant to repay back the Tshs. 

216,010,000/= to the plaintiff vide the plaintiff's bank account of ACCESS 

BANK within six (6) months. For extenso, it reads,



"1. Kwamba mm/iki atamrudishia Mwekezaji pesa yake kiasi cha 

pesa ya kitanzania shiiingi MHioni mia mbiii kumi na sita na eifu kumi 

(Tshs. 216,010,000/=) kupitia akaunti ya Mwekezaji Hiyopo ACCESS 

BEN KI Nambari 03241005590008 ndani ya miezi sita tokea tare he ya 

kutia sahihi makubaliano hay a bi I a kukosa waia kucheiewa."

Due to the fact that the plaintiff alleges that the same was not 

effected until to date, and the fact that the same has not been contested, 

it is of my opinion that the defendant, obviously, had breached the 

agreement. Therefore, the 1st issue is addressed affirmatively.

Embarking to the second issue, the task of this Court now is to 

examine the evidence given and see if the claims/loss as alleged have been 

proved to the standard required in civil cases. As to whether the amount of 

Tshs. 216,010,000/= which is alleged to have not been paid back to the 

plaintiff has been proved, I believe this is genuine. This bases on the 

testimony by PW1 and the demand notice together with the letter served 

to the Speaker to request for assistance in repossessing the said money. 

(Exh. P4).
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Relying on the above, there is no gainsaying that for failure to return 

the plaintiffs money back timely, the plaintiff couldn't suffer loss as he had 

contended to be a business man.

The plaintiff has prayed for payment of specific damages to a tune of 

Tshs. 20,000,000.00/=. It should be noted that if the claim is for specific 

damages, it should be strictly proved, this is being a trite law in our 

jurisdiction. [See the case of Zuberi Agostino vs. Anicet Mugabe 

[1992] TLR 137(CAT) and Peter Joseph Kilibika & Another v Patrie 

Aloyce Mlinga, Civil Appeal No. 37 of 2009 (Unreported). Going through 

the evidence, I find no evidential value to put reliance on it in arriving at a 

point of awarding the pleaded Tshs. 20,000,000/= by the plaintiff.

The plaintiff has also prayed for both general damages and 

compensation of any cost and loss incurred. I find the two claims have 

similar effect. That is to say the prayed Tshs. 30,000,000.00/= has to 

include the costs, losses and liabilities incurred by the plaintiff due to 

breach by the defendant. I am aware that the general damages are 

awarded under the discretion of the Court and In exercise of the same I 

have considered the manner on how the breach occurred, the possible loss 

which a businessman would have encountered due to denial of repayment 9



of such amount of money, the duration of time in which the outstanding 

amount has been un paid-up, the costs incurred in the follow-ups. Basing 

on that, I am of opinion that the plaintiff should be awarded Tshs.

20,000,000/= as general damages.

On that account, this court is satisfied that the plaintiff has been able 

to prove the outstanding purchase price of Tshs. 216,010,000/= which is 

to be paid back by the defendant. The plaintiff is equally given interest to 

the decretal sum at Court's rate of 12% from the date of instituting the suit 

to the date of judgment. The plaintiff is further been awarded general 

damages to a tune of Tshs. 20,000,000/=. The plaintiff will have costs of 

the suit. Other prayers enshrined in item (ii) and (vi) in the plaint are not

granted.

Order accordingly.

JUDGE 
27/5/2022

Rights of the parties have been explained.

L. J. Item ba 
JUDGE 

27/5/2022
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DATED at DAR ES SALAAM this 27th day of May, 2022

L. J. Itemba

JUDGE
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