
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

IN THE SUB-REGISTRY OF MWANZA 

AT MWANZA

MISCELLANEOUS LAND APPLICATION NO 54 OF 2021

(Arising from Land Appeal No 77/2019 at The High Court of Tanzania-Mwanza Sub-Registry) 
at Mwanza and Original Land Application No 390/2016from the DLHT Mwanza)

SAKALA P. MSWANZALI........................................................1st APPLICANT
LUCAS BUKOMA.......................................................................................2nd APPLICANT
NDULU KIHAMBA.....................................................................................3rd APPLICANT
BULALU NDUTU......................................................................................... 4th APPLICANT

Versus

NDOLE MASALA {Administratrix of
the Estate of the late Masala Sekeli) ...........................RESPONDENT

RULING
23rd Feb.& 4th March, 2022

Kahyoza, J.

Sakala P. Mswanzali, Lucas Bukoma, Ndulu Ki ham ba and Bulalu 

Ndutu (the applicants) seek leave of this Court to appeal to the Court of 
Appeal of Tanzania. The application is supported by the applicants'joint 
affidavit. Ndole Masala the administratrix of the Estate of the late 
Masala Sekeli, (Ndole) filed a counter affidavit to oppose the application.

The issue for determination is whether the applicants have 
unveiled grounds of appeal worthy to be considered by the Court of 

Appeal.

Briefly, the background is that; Ndole sued the respondents before 
the District Land and Housing Tribunal (the DLHT) for trespass. She 



lost the battle. Aggrieved, Ndole appealed to this Court, which decided 
in her favour. Dissatisfied, the applicants intend to appeal to the Court 
of Appeal. They are seeking for leave to appeal. The issue for 

determination is whether the proposed grounds raise an arguable 
issue(s) before the Court in the event leave is granted.

Does the application raise arguable issue(s) for 
consideration by the Court of Appeal?

It is mandatory for a person intending to appeal against of the 
decision of the High Court as a first appellate court to apply and obtain 
leave to appeal. In land matters, a person intending to appeal is 
required to obtain leave under subsection (2) of section of section 47 of 
the Land Disputes Courts Act, [Cap. 216 R.E. 2019] (the LDCA).

It is settled that a person applying for leave to appeal must 
establish that there are contentious issues of law or disturbing features 
as to require the guidance of the Court of Appeal. See the case of Said 
Ramadhani Mayange v Abdallah Salehe [1996] TLR 74, where the 
court held that where there arise contentious issues of law it is a fit case 
for further consideration by the Court of Appeal.

In determining whether to grant leave to appeal the Court should 
guard itself from crossing a thin line of considering the merit of the 
appeal as the Court of Appeal warned in Jireyes Nestory Mutalemwa 
vs. Ngorogoro Conservation Area Authority, CAT, Application No. 
154 of 2016 (Unreported). The Court of Appeal observed that, the court 
shall consider the grounds for seeking leave in isolation of the 
submissions seeming to challenge the findings of the High Court.
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"The duty of the Court at this stage is to confine itself to the 
determination of whether the proposed grounds raise an 

arguab/e issue(s) before the Court in the event leave is granted. 
It is for this reason the Court brushed away the requirement to 
show that the appeal stands better chances of success a factor 
to be considered for the grant of leave to appeal. It is logical 
that holding so at this stage amounts to prejudging the merits of 
the appeal."

Given the above position of the law, the task of this Court is to 
determine whether there are arguable issues worthy to be considered by 
the Court of Appeal. The applicants raised several issues in his affidavit. 
The applicants' advocate prayed to adopt the applicants' affidavit. The 
respondent's advocate also prayed to adopt the respondent's counter 
affidavit. He did added that the applicants did not tender evidence to 
establish the grounds of appeal. He prayed the application to be 

dismissed.

The applicants raised the issue whether the first applicant did 
lawfully purchase land from Masangwa Masala, the respondent's brother 
or otherwise. The respondent disputed the issue of sale between the 
first respondent and her brother. Given the evidence on record and the 
decision of the District Land and Housing Tribunal, (the DLHT) I am of 
the view that there is a need for the Court of Appeal to consider the 
issue whether Masangwa Masala was a care taker and the powers of a 

care take and give direction.
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The second applicant raised the issue that the disputed land and 

belonged to his father who obtained it in 1974. The respondent 
disputed the second applicant's contention that he acquired the disputed 
land from his father who obtained land in 1974 during village settlement 
scheme in Tanzania. Given the fact that there are no concurrent findings 
by the two courts, I find that the Court of Appeal may consider the 

factual issue in this case and give a direction.

The third and fourth applicants raised the issue that the land in 
dispute was allocate to them in 1974 during village settlement scheme in 
Tanzania. The respondent on the other hand countered the allegation 
because the third and fourth applicants did not call supporting evidence 
from the village authority. Given the nature of the evidence on record 
and the decisions of the High Court and the DLHT, I find that there is an 
arguable issue that is which side gave reliable evidence. The DLHT 
found the third and fourth applicants' evidence more reliable that the 
respondent's evidence whereas the High Court found otherwise. It is 
justifiable for the Court of Appeal to consider the issue and give a 

direction.

The applicants raised in the issue of time limitation of the action. 
There is need for the Court of Appeal to consider the issue of time 
limitation and give direction as to when time started running. The Court 
of appeal will also determine whether the applicants are trespassers or 

lawful owners of the disputed land. The Court of Appeal in British 
Broadcasting Corporation v. Eric Sikujua Ng’amaryo, Civil 

Application No. 133 of 2004 (unreported) observed that-
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"...As a matter of general principle, leave to appeal will be 

granted where the grounds of appeal raise issue of general 
importance or a novel point of law or where the grounds show a 

prima facie or arguable appeal."

I am of the firm view that the proposed grounds of appeal establish 

prima facie and arguable appeal. It is therefore, a fit case to grant leave 
to appeal to the Court of Appeal.

In the upshot, I find that the there are grounds of appeal, which 
merit serious judicial consideration and grant the applicants leave to 

appeal. Costs shall be in due course.

It is ordered accordingly.

JUDGE
4/03/2022

Court: Ruling delivered in the absence of the parties at 09.00 am. It 
fixed for Ruling at 02:30 pm. Parties shall be given copies at 02:30 am.
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