
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

LABOUR DIVISION

AT MWANZA 

LABOUR REVISION No. 11 OF 2021

(Originating from the Award o f the Commission for Mediation and Arbitration (CMA) at Mwanza, in Labour 

Dispute No. CMA/GTA/61/2019, Hon. Mayale, D, Arbitrator dated 04 February, 2021)

BETWEEN

GEITA GOLD MINING LIMITED........................................... ............. APPLICANT

VERSUS

HAMIS HASSAN SAID............................................................. ■ ■■■■■■■■■■■■■■■■■■a i i i i i i i i i i i  .................................. RESPONDENT

m
JUDGMENT

17th Sept 2021 &18th March, 2022

TIGANGA, J j|  ^̂ Ijk

This judgment is in respect of the application for revision namely 

Labour Revision No.11 of 2021 filed by the applicant through a notice of
W l 'I®!

application and chamber summons which were supported by an affidavit 

sworn by Mr. Gregory Lugaila, who introduced himself as the legal Counsel 

for the applicant who had the conduct of the matter at the CMA, thus 

conversant with the facts of the case. I start by tendering my apology to 

the parties, because this judgment was supposed it be delivered long a go



but I was busy in a criminal session out of station which took more than 

four months I could not compose it in time. Having so tendered my 

apology I hope it has been received and accepted.

Now back to the business, the applicant also filed the Notice of 

Representation in terms of section 56(c) of the Labour Institutions Act, 

No.07 of 2004 and Rule 43(l)(a)(b) of the Labour Court Rules, 2007 G.N 

No. 106 of 2007 which appointed Gregory Lugaila, David Nzaligo, Elizabeth 

Karua and Neema Ngodagula all from the applicant's legal department as
'Mv,. ''Wsk-

her Advocates and representative in this matter and through which all
|| ■%. 

correspondences in relation to this case shall be addressed.
888k.

The application was preferred under section 91(l)(A)(2)(b)(c); and

94(l)(b)(i) of the Employment and Labour Relations Act, [Cap 366 R.E 

2019]|nd Rule 24(l),(2),(a),(b),(c),(d),(o),(f); 24(3),(a),(b),(c),(d) & Rule 

28 (1)%:), (d) and (e) of the Labour Court Rules, 2007 GN. No. 106 of 

2007. The applicant herein calls upon this court to grant the following 

orders;
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1. This honourable court be pleased to call for and revise the 

proceedings and the award of Hon. Mayale, D dated 04th February 

2021 in Labour Dispute No. CMA/GTA/61/2019.

2. This honourable court be pleased to set aside the award of the 

Hon. Arbitrator, Mayale, D dated 04th February 2021 in Labour

accusations that he stole and sold the computer and other accessories the 

property of the applicant from which the following disciplinary offence was 

framed namely, (dishonest, forgery, fraud or any other major breach of 

trust/dishonest in performance of duty and collusion/dealing in or assisting 

others to unlawfully obtain company property) this is according to the

affida1

limited liability company registered in Tanzania for conducting mining

technician. 3th October 2019 following the

activities, th >erson who with effect from 16th

March 2015 ant in the position of the Network
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letter of termination of his employment which was tendered as exhibit D8. 

His termination was following his arraignment before the disciplinary 

committee, heard and found guilty of such misconduct, and the failure of 

his appeal which was filed to challenge the decision of the disciplinary 

hearing.

The decisions of the disciplinary committee and the appellate body

aggrieved the respondent who decided to file Labour Dispute No.
i l kCMA/GTA/61/2019 which was decided in the favour of the respondent on

the ground that the employer, (the applicant) flouted the procedure when
ST

it proceeded to commence the disciplinary proceedings against the
m  %.

respondent without regard the fact that there was already criminal case

reported bylfkhe employer to police of which the police are still

investigating. That according to him is against the provision of section

37(5) of the Employment and Labour Relations Act Cap. 366 R.E 2019].

Having so faulted the findings of the disciplinary hearing on 

procedural basis, the CMA awarded the respondent the remedies under 

section 40(l)(a) of the ELRA that the employee be reinstated to the 

employment without loss of remuneration during the period that the 

employee was absent from work due to the unfair termination; regarding



the claim of the general damages, that was refused as the respondent did 

not prove the same.

In paragraph 13 of the affidavit filed in support of the application, the 

applicant gave the reasons for the application which also constitute the

grounds for revisions that there is a misconduct the part of the

Arbitrator as a results he ended up entering

illogical and irrational because;

lawful,

13.1. The Arbitrator erred in law by ordering re-instatement of the
- . . . . '

respondent a relief which was not prayed for by the respondent and is not

supported by the fact on record. m. w
m mf

13.2. The Arbitrator erred in law by holding that termination was

procedurally unfair basing solely on the fact that by the time the
J r

disciplinary hearing was conducted the matter had already been reported

to the police station and the investigation was still on going.

13.3. The Arbitrator erred in law by failing to determine the 

substantive part of the case that, the respondent was guilty of disciplinary 

misconduct as charged. From these grounds, applicant proposed the

following legal issues that;



In paragraph 14 of the affidavit filed in support of the application, the 

applicant proposed the following to be issues for determination in this 

matter to wit;

14.1. Whether the award is unlawful, illogical and or irrational.

14.2. Whether the respondent was terminated from employment 

unfairly.

14.3. To what reliefs are the parties entitled 

The application was opposed by the respondent by filing the Notice
m.

of opposition filed by the respondent, who was represented by Mr. Yisambi 

Siwale, learned Advocate of Benchmark Attorney Advocates and Legal

Consultant who also was introduced. In the notice of opposition, which

according to its contents also stands as the counter affidavit, the

respondent conceded to have been employed by the applicant on the date 

mentioned as a Network Technician. He also admits to be terminated 10th 

October 2019. He admitted that before he was terminated, the complaint 

against him was reported to police, following of which he was arrested,

interrogated and searched and that while the matter at police was pending



investigation the applicant commenced the disciplinary proceedings against 

him.

In that disciplinary proceedings he was found guilty and terminated, 

and that his appeal was refused, but when he referred the matter to the

CMA, it was found that it was unprocedural to conduct disciplinary

proceedings pending the investigation of the same atter which was

reported to police by the employer herself, contrary to section 37(5) of the 

ELRA (supra). He depose in his counter affidavit to that, the award by the
,r* .

CMA was fair and just, therefore there is nothing to revise.
m

With leave of the court and consent of the parties, the application
Jk

was argued by written submissions. Parties filed their respective 

submissions on time as scheduled. For purposes of brevity and making this
ML

go straight to the submissions made and 

filed by the parties in ̂ respect of each ground of revision. While the 

applicant argued and discussed one ground after the other, the respondent 

argued the first and third ground of revision together, and argued the 

second ground separately.

In this judgment I will deal with the grounds of revision in the

manner they were presented by the applicant. Starting with the first



ground of revision and depicting from the detailed submissions by the 

parties, the counsel for the applicant, submitted that, the Arbitrator erred 

in law and fact for ordering re-instatement, the relief which was not prayed 

for by the respondent and is not supported by the facts on record. The 

applicant recited what was prayed for by the respondent before the CMA,

and submitted that re-instatement was not one of the reliefs sought. He

reminded the court of the principle that parties are bound by their own
■W

pleadings and in support of that principle he cited the case of Tanzania

International Container Terminal Services (TICTS) vs Fulgence
m .

Steven Kalikumtima and 7 Others, Revision No. 471 of 2016, High

Court of Tanzania Labour Division, DSM (unreported) that though the

Judge or Arbitrator has discretion to award any remedy he sees fair and 

just, but he has to confine himself on what is or are indicated in CMA FI.

In the counsel's view, the evidence adduced did not support the

findings of the Arbitrator, thus making the award irrational, and against the 

law, i.e Rule 32(2)(d) of the Labour Institution (Mediation and Arbitration 

Guidelines) GN No. 67 of 2004 which is that re-instatement can be 

awarded where the termination is deemed to be both procedurally and

substantively unfair. He submitted that the discretion at section 40(l)-(3)



of the ELRA must be exercised judiciously. In his view, since the 

termination was faulted on the procedural ground only, it was not proper 

to order re-instatement.

In rebuttal of the submissions in chief in respect of the first ground, 

the counsel for the respondent adopted the content of the counter affidavit

and the closing submissions filed before the CMA to be part of his

submissions. In the reply the counsel for the respondent decided to reply 

to the 1st and 3rd grounds jointly and stated from the outset that the two 

grounds have no legal merits and prayed the court to dismiss them with 

costs and uphold the CMA Award as the applicant failed to discharge his

burden of proof on proving the offences against respondent which resulted 

into unfair termination both substantively and procedurally. He submitted 

that the evidence available in this case especially the testimony of DW1, 

DW2, DW3, and DW4 have proved that the applicant had no valid and fair
m

reasons for terminating the respondent and did not follow fair procedure 

contrary to Rule 37, rule 32 of ELRA of GN. No. 6/2004 and rule 12 of 

GN.42/2007. He submitted that the applicant failed to await for the final 

determination of who is the valid owner of those computers, even in his 

internal disciplinary proceedings the applicant failed to call Mbonea



Mangare and Felichis Minja, GIPCO and security who were the key 

witnesses to prove the allegations against the respondent. Also that, the 

applicant failed to acknowledge the statement made by those key 

witnesses before his internal investigation report instead relied on the 

hearsay story of DW3. To support that position, he cited the case of North
A

Mara Gold Mine Ltd vs James Emmanuel Maha, Rev. No. 19 of 2020

at page 9-1, HC Musoma and in the case of Serengeti Breweries Ltd vs 

Alberto Nyoka and Others, Rev. No. 07 of 2019, Moshi at page 9 where 

they cited the case of Tanzania Meat Company Ltd vs Mohamed 

Ghost and Others, Lab Div, DSM, Revision No. 01 of 2013 (Labour Court

Digest of 2013) Rweyemamu J, also cited in the case of JHPIEGO vs 

Lydia Tirweshobwa, Lab. Div, DSM, Revision No. 545 of 2019, Z.G.
%

iHe submitted further that, the way bill relied upon by the applicant
%  %

was required to follow the way bill procedure which clearly indicated who 

was responsible, who was accountable rather than forcing the matters the 

way he wants this court to believe. Even the testimony of DW3 and DW4 

before CMA on the allegation of six digits to be forgery contradicts with the 

findings of the second disciplinary Committees, the testimony of the
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witness before the internal disciplinary committee. The forgery charges 

which were required to be proved at the standard higher than that of the 

balance of probability as held in the case of Uniliver Tea Tanzania Ltd 

vs Thomas Akello Atito, Lab Div, DSM Rev. No. 256 of 2019 at page 21- 

23.

He submitted that the argument that the Arbitrator erred in his 

findings that, the termination was unfair on procedural ground only has no 

legal merits as the violation of that obligation is fatal having been couched

in the mandatory term by the use of shall under section 37(5) of the ELRA.
m  m .%

Failure to observe the same has nullified the whole process of the

applicant's disciplinary hearing and its appeal that resulted into termination

of the respondent employment and the only remedy for it is to reinstateW 11
the respondent until the final determination of the criminality initiated by

the applicant as stated at page 24-29 of the award.

He submitted that none of the exceptions for reinstatement provided

under rule 32(2) of Labour Institutions (Commission for Mediation and 

Arbitration Guideline) GN.No.67 of 2007 was proved by the applicant 

before the CMA in this case. There are no reasons for the applicant to 

complain against an order for reinstatement if he does not want him back

i i



he may proceed to suspend him waiting for determination of the same 

charges by the court as stipulated by rule 27(5) of GN. No. 42/2007 and 

section 7.7.2, 7.7.3 of Exhibit DIO of his disciplinary procedure.

Referring to section 41(l)(a)(b) and (c) of ELRA No.6/2004 and rule 

32(1) of the Labour Institution (Mediation and Arbitration Guidelines)

Rules, 2007 GN. No. 67 of 2007, the section vests the Arbitrator and the
/mnQBpr

court with the discretion of the Court to decide which remedy or relief fits 

certain circumstances and whether to grant the relief prayed or otherwise

once it finds that the termination of employment is unfair both

substantively and procedurally. This being a judicial function, the discretion

must judiciously be exercised. And that once an Arbitrator has exercised 

discretional powers vested by law such powers cannot be faulted. The

same jjas been explained in the book; THE NEW EMPLOYMENT AND
' |V. .

LABOUR RELATIONS LAWS IN TANZANIA, An analysis of Labour Legislation
m   ̂■:

in Tanzania page 142-144. Also that, the exercise of discretional powers is 

not a ground of review. The two decisions are very clear that it will not be 

sufficient grounds for review that another judge could have taken a 

different view that the court proceeded on an incorrect exposition of the 

law and reached an erroneous conclusion of law. He cited the case of

12



Sangija Joseph Masaaga vs Ultimate Security (T) Ltd, Labour 

Revision No.566 of 2016, Dar Es Salaam (Unreported) at page 5 in which it 

was held that,

It has been the holding of this court that after making a 
finding of unfair termination Hon. Arbitrator has to grant 
the appropriate remedies according to the law even when 

not prayed by the applicant\ see the case of Tanzania 

Revenue Authority vs Godfrey Kajetani Dimoso, 

Revision No. 62 of 2015 HCLD at DSM [Unreported], 
Mipawa, J (as he then was) at page 12 -13, where the 

court held and emphasized that CM A Form No.l cannot
be taken to be like a plaint in normal civil cases, that the

arbitrator cannot be confined to only grant what is
//in CMA Form No.l...

On that point also the counsel for the respondent cited to this court

the decision in the case of Geita Gold Mine vs Fransis Peter Tibaijuka,

HCLBD at Mwanza, Labour Revision No. 22 of 2020.

mReferring at the case of TICTS vs Fulgence cited by the Applicant's

Advocate he submitted that it proves the fact at hand as the respondent in 

the cited case prayed to be reinstated but the Hon. Arbitrator instead 

awarded compensation in which at the end the High Court didn't interfere 

with the discretionary powers of the trial Arbitrator.
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To start with the first ground, I have had an opportunity of passing 

thorough the CMA Form No. 1 filed by the respondent when he was 

referring the dispute before the CMA; it is true that the remedy of 

reinstatement was not prayed in the form but it was awarded by the 

Arbitrator. However, looking at the award itself, I find it was based under 

section 40(l)(a) of the ELRA. However looking at the provision of section 

40 of the said law, this for easy reference is hereby reproduced; W

"40 (1) If an arbitrator or Labour Court finds a termination is 

unfair, the arbitrator or Court may order the employer -

(a) to reinstate the employee from the date the 

employee was terminated without loss of
remuneration during the period that the employee 

was absent from work due to the unfair
^mi

termination; or
to re-engage the employee on any terms that the 

arbitrator or Court may decide; or 
to pay compensation to the employee of not less 
than twelve months remuneration.

(2) An order for compensation made under this section 

shall be in addition to, and not a substitute for, any other 
amount to which the employee may be entitled in terms 
of any law or agreement.
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(3) Where an order of reinstatement or re-engagement is 
made by an arbitrator or Court and the employer decides 
not to reinstate or reengage the employee, the employer 
shall pay compensation of twelve months wages in 

addition to wages due and other benefits from the date 
of unfair termination to the date of final payment

From the above exposition I find from subsection (1) that the remedy 

available after the arbitrator or Labour Court has found the termination ofW

an employee to be unfair, is to order the employer to be either reinstated,
#  %  

or re engaged or compensated. The remedies are statutory and the law 

gives instructions to the Arbitrator or Labour Court to order, the law does

not make it a condition that the remedy must have been pleaded in the

CMA Form No. 1. Therefore I find the authority in the case of Tanzania

International Container Terminal Services (TICTS) vs Fulgence 

Steven Kalikumtima and 7 others, is insisting that the remedy which

% Ik ^the Arbitrator grant must be statutory not according to his whimsical or 

arbitrariness, but according to what is provided by the law. This means 

that, even what has been pleaded in CMA Form No. 1 can only be awarded 

where it complies with the provision of section 40 (1) of the ELRA. The first

15



ground is therefore devoid of merit, in that the remedy awarded is one of 

the prescribed remedies in law.

On the second ground of revision which raises a complaint that, the 

Arbitrator erred in law by holding that termination was procedurally unfair 

basing solely on the fact that by the time the disciplinary hearing was 

conducted the matter had already been reported to the police station and 

the investigation was still on going. In support of that ground, the counsel

for the applicant submitted at length. However in his submission, he did 

not dispute that the provision of section 37(5) requires the employer to
HF mtake no disciplinary action in form of penalty, termination or dismissal

against the employee who has been charged with a criminal offence which

is substantially the same until final determination by the Court and any
Jit..,

appeal thereto. Though he acknowledges the fact that in this case after the

informer had informed officers of the applicant, they reported the matter to
m , m‘V X / . - .  a w L

the police station which mounted investigation by arresting, interrogating 

and conducting search to the respondent and seizing some computer from 

GIPCO. At the time the disciplinary proceedings were commenced the 

matter reported to police was still under investigation. The argument which 

the applicant's counsel came with is that the law put restrictions on a

16



matter which has already been taken to court, and the matter at hand has 

not yet been taken to court.

He submitted that a mere reporting the incident to police does not

amount to charging one with criminal offence. In his view, the statute bars
a

the matters which have already been the subject of Court proceedings and 

after the person has been arraigned before the court. Now since in this 

matter there was no charge sheet with the particulars of the offence it is

obvious that the complaint reported at police cannot be said to be 

substantively the same to that charged in the disciplinary hearing.
r

For how long should the ̂ employer wait before instituting a 

disciplinary proceedings in a case which has been reported to police, the

counsel cited the case of Barclays Bank Tanzania Limited vs Phylisiah 

Hussein Mcheni, Civil Appeal No. 19 of 2019 Court of Appeal of Tanzania,

at Dar es Salaam, at pg 12 unreported read together with, Noordin Jella 

vs Mzumbe University, Complaint No. 47 of 2008 (unreported) which 

insists that the objective of the ELRA is to promote development through 

economic efficiency, productivity and social justice. That can be done by 

resolving labour disputes expeditiously to let both the employer and 

employee to engage in production instead of being tied up in the economic

17



activities. Although the circumstances they have just mentioned differ with 

the case at hand but they have one thing in common, that is time within 

which to deal with Labour Disputes.

He submitted that in this matter the police report was made on 21st 

May 2018 however up to May 2020 the investigation was not concluded. 

Therefore the arbitrator was not expected that the employer would have

waited for all this period, especially in the circumstance of the case at hand 

where the accused is charged with the misconduct and dishonest
**£&■

allegations, it was important that disciplinary procedures against the

employee be initiated within reasonable time, as the employer could not
a . m  #% >. %have continued to pay the suspended employee for an indefinite period of

fgdwpolice investigation. To support the argument, he cited the case of North
W::

West Anglia NHS Foundation Trust vs Dr. Andrew Gregg [2019] 

EWCA Civ. 387 where the court discussed at length the issue of conducting 

disciplinary hearing in parallel with the police investigation the court 

referring to the case of Haris vs Harison at page 15 paragraph 45 where 

the Judge held that;

"It is often impractical for the employer to wait until the trial 
takes place before making some decision as to the future of the 
employee as far as his employment is concerned.... in the first

18



place, quite apart from guilt involvement in the alleged criminal 
offence often involves serious breach of duty or discipline....."

In the counsels view, the Arbitrator failed to analyse the law and the

circumstances of the matter taking into account the circumstances of the

matter and the evidence of DW2 who said after two years the investigation
m

has never been completed. The question remains for how long the

employer has to wait for the conclusion of investigation. In his view, the

answer can be found in the case of North West Anglia NHS 

Foundation Trust vs Dr. Andrew Gregg (supra) as the employer 

cannot keep on waiting the investigation of the police which he has no 

control of.

In his reply to the second ground as raised by the applicant he asked 

the court to find it to be of no legal merit and prayed the court to dismiss it

with costs. He also asked the Court to uphold the CMA award that the 

applicant terminated the respondent prematurely as the police were still
IS

under investigation of the criminal accusation reported by the applicant 

herself to the police which were the subject of the investigation of the 

accusation which is substantially the same as the disciplinary charges 

which was also preferred before the disciplinary hearing Committee.
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He submitted further that section 37(5) of the ELRA (supra) clearly 

prohibit the initiation of disciplinary proceedings against an employee while 

there is a pending criminal proceedings against the same employee. In 

support of his argument, the counsel cited the case of Cashson Risk 

Management vs Rajabu Mlaponi, Revision No. 15 of 2019 at Mtwara at 

page 6, Hon

with the criminal offence and that so far no charge had ever been opened 

against the respondent. The counsel for the respondent rhetorically posed 

the following questions, how did they conduct disciplinary action against

respondent, while the computers which are the only evidence are not in

20

ELRA is dear wmcti does not require expert or legal 
interpretation to understand it. Once an employee is 

facing criminal accus; ore police before the court
of law, any subsequent disciplinary action must be stayed

That

J. in the case of EQUITY Bank Tanzania Limited vs Sigtrida Lucas

the applicant porting to the police does not amount to charging one



their possession contrary to rule 13(5) of GN.42 of 2007? Why the 

respondent is still under the police bail? Why the police arrested, searched 

and interrogated the respond? Why did the police seize the Computer in

dispute? Why are the police still investigating? What if the Police conclude 

their investigation and take the respondent to court and subsequently

acquitted? What if court on final determination decides that those

computers belong to GIPCO as they claimed?
%

According the counsel for the respondent, the argument advanced by
VvX,

the counsel for the applicant that for how long the applicant should have

waited for that criminal charge to be finalized is not tenable in law and has 

no legal merits as he was supposed to comply with rule 27(5) of GN. No.
:

42 of 2007 the rules read together with section 7.7.2 of exhibit DIO the

internal disciplinary procedure. The respondent is protected against an 

unemployment as cited in the case of The Copy CAT (T) Ltd vs Mariam

Chamba Labour Revision No.421 of 2019 DSM at Page 13 para. 2 to

page 15, By Hon. Aboud, J and the cited case of North West Anglia NHS

Foundation Trust vs Dr. Andrew Gregg (supra) which in his opinion 

does reflect Labour Law of our Country and even the circumstances of this

21



case differ. Also the case of Barclays Bank Tanzania Limited vs

Phylisiah Hussein Mcheni, does not fit in this case as explained above.

It is his further submission that the above explanation was not the 

only procedure violated but several procedures were fully violated by the 

applicant upon accomplishing his evil intention. Also the respondent was 

not given copy of the first hearing report which was submitted to Managing 

Director that could assist him to prefer his appeal contrary to rule

13(5)(7)(8) and (10)(12) of GN 42/2007. Rule 4(9) Guidelines for

Disciplinary Incapacity and Incompatibility Policy and Procedure GN. No. 42

of 2007 and the section 37(2)(c) of the Employment and Labour Relations
m

Act No. 6 of 2004 and the employer's disciplinary Code exhibit D.10 section
M'

6.1.1 which stress on the importance of fair labour practice during

termination.,. ^

1  It should be noted that the application of section 37(5) of the ELRA

(supra) is not a virgin land in our jurisdiction; it has already been a subject

of litigation and interpreted in a number of cases. We are all aware that the 

law tested and interpreted is given effect and assigned a proper meaning 

and interpretation. In the award under scrutiny, the arbitrator applied the 

interpretation of section 37(5) of the ELRA given in the case of Stella
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Manyahi and Another vs Shirika la Posta Labour Reference No.02 of

2010, Labour, Div, Dar Es Salaam. It was held inter alia that,

"When an employee is accused of criminal offence which 
is also a breach of disciplinary code and the employer has 
taken the bold step of reporting the incident to the police 
and the police investigation is commenced, other 
disciplinary proceedings should not be mounted .... No 

proceedings for imposition of a disciplinary penalty 

should be instituted pending the conclusion of the

criminal proceedings and of any appeal

therefrom. "[Emphasis added]
In as far as I am aware of the various cases that interpreted the

provision including the case of Cashson Risk Management vs Rajabu
H I

Mlaponi Revision No. 15 of 2019, Labour Division at Mtwara, this

case is distinguishable with this case because in the case the employee was
qrajjjP

arraigned before the District Court of Mtwara and charged, unlike in this
m  %

case in which the matter was only reported to police, who in fact were still 

under investigation when the respondent was summoned before the 

disciplinary hearing Committee charged and found guilty and terminated. It 

has been proved in this case that, the respondent has never been arraigned 

to any court of law. Equally so in the case of Equity Bank Tanzania
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Limited vs Sigfrida Lucas Mwanana, Labour Revision No. 51 of 

2019, where the employee were also charged and arraigned before the 

Court of Resident Magistrate Arusha. Therefore on the same footings this 

case is also distinguishable.

In my simple research I have come across the case whose facts are
%

substantively similar to the case at hand. This is the case of the Trustee 

of Tanzania National Parks vs Majuto O. Chikawe a|i<Ppibrge S. 

Saina, Labour Revision No. 15 of 2020, High Court, Labour Division, 

Mwanza. In which this court was confronted with the same circumstance
J fP  ^tjjk

after being called to interpret section 37(5) of the ELRA, relying on the

case of Stella Manyahi and Another vs Shirika la Posta, Lab. Div,
JP

Dsm, and reference case No. 02 of 2010, reported in 2013 LCCD 155.

Iri the case cited herein above, the respondents were employed by 

the applicants as Park rangers before their employments were terminated 

by the applicant for allegedly committing the misconduct which was termed 

to be theft and receiving Tshs. 7,600,000/=from the villager of Arash 

village who were illegally grazing cattle inside the Serengeti National Park.

Following that accusation the employer did two things; one, he 

reported the matter to Police where the investigation commenced and two,
24



the respondents were charged in the Disciplinary Committee where they 

were found guilty of the charges and consequently terminated from the 

employment. Following that termination the respondents referred the 

matter to the CMA where upon full hearing the CMA held that there was 

no valid reasons for termination and therefore the applicant was ordered to 

pay to the respondents compensation as provided under section 40(l)(c) 

of the Employment and Labour Relations Act, (supra). The respondent

challenged their termination before the CMA, where the Arbitrator found

that, the termination of the respondents was substantively unfair as it was 

first reported to the police and an identification parade was conducted by 

the police themselves and that the procedure was tainted with illegalityJpf
because the police was not supposed to terminate their investigation on

|| m

request by the applicant herein in order to deal firstly if any with the

Ilfdispute administratively dispensing with some criminal process.

Having so found, the applicant/employer challenged the findings of

the CMA, before this Court. One of the grounds of challenge was the 

reasons the fact that the matter has already been reported to police does 

not prohibit the employer to proceed with the disciplinary hearing and 

consequential termination of the employee.

25



This Court having relied on the authority in the case of Stella Manyahi

and Another vs Shirika la Posta (supra) held inter alia that;

' The provision of section 37(5) of the ELRA the catch 

phrase is the pending criminal proceedings or an appeal 
therefrom. The term criminal proceedings being the catch 

phrase, is defined to mean;
1Criminal proceedings is a proceedings in court 
in the prosecution of a person charged with 

the commission of the Crime, contemplating
the conviction and punishment of the person

Ip
charged" See State Ex rel. Sweet vs Green

360Mo.1249'
........... ,criminal investigation does not amount to
criminal proceedings in the sense that, while the 
investigation is conducted by the investigative machinery 

which includes the police, after being prompted by the 
complaint, with its main objective being to establish if 
there is enough evidence to charge a person in court to 

%  face a criminal case, criminal proceedings are commenced 

by a charge sheet or indictment filed in court to 
commence a criminal case against a person accused to 

have committed the offence.
In this case as earlier on pointed out the Arbitrator 
refrained from deciding the matter basing on the 
evidence, he only based his decision on the unfounded
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belief that section 37(5) of the ELRA prevented the 
employer to commence the disciplinary proceedings and 
to take any action in the form of penalty, termination or 
dismissal against the employee where there is pending 
criminal investigation in place, now that it has been found 

by this court that the employer is restricted only where 
there is pending criminal proceedings before the court or 
an appeal therefrom, I thus order that the decision was
made on a wrong assumption, and since the matter was 
not decided based on the entire evidence, I thus find the 
application to have merits, and allow it Consequently 

only the award passed is quashed and set aside but the 

proceedings remain intact. The matter is thus returned to 

the CMA for the Hon. Arbitrator to compose the award 
over the dispute basing on the entire evidence, after 
considering the law applicable."

In my view, the award subject of this revision also based on the

wrong assumption, it did not decide or resolve the dispute basing on the
ilk  ik

evidence on record, here I mean on the substantive and procedural issue 

basis. I therefore, having satisfied myself that the hearing was properly 

conducted but the award was not prepared basing on the entire evidence, 

do hereby direct that the matter be returned to the trial CMA, for the Hon.
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Arbitrator to compose the award over the dispute basing on the entire 

evidence after considering the law applicable.

Before penning down, it can be noted that I have not discussed the 

third ground of revision. This ground raised a complaint that, the Arbitrator 

erred in law by failing to determine the substantive part of the case that, 

the respondent was guilty for disciplinary misconduct as charged. I entirely 

agree with the applicant that the award as already pointed out did not 

tackle the substantive part of the dispute. However that has been taken

care of by this court in the second ground of revision here in above.
"•W*. %:•,

It is accordingly ordered.

thDATED at MWANZA this 18tn day of March, 2022


