
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

IN THE DISTRICT REGISTRY OF ARUSHA

AT ARUSHA

PC CIVIL APPEAL NO.33 OF 2021

(C/F Civil Appeal No. 43 of2020 at District Court of Arusha at Arusha and 

matrimonial Cause No 34 of2020 at Arusha Urban Primary Court)

ZAINABU IDDY..........................    APPELLANT

VERSUS 

SALIMU HASSAN .................................      RESPONDENT

JUDGMENT

09/11/2021 & 15/02/2022

KAMUZORA, J.

This is a second bite of an appeal preferred by Zainabu Iddy the 

Appellant herein challenging the decision of the District Court of Arusha 

at Arusha in Civil Appeal No. 43 of 2020 (the first appellate court) which 

awarded Salimu Hassanz the Respondent herein, 60% of the 

matrimonial house while the Appellant was granted 40%.

The Brief background of the matter is that, the Appellant before 

the Arusha Urban Primary Court (the trial court) petitioned for a decree 

of divorce and division of the matrimonial properties against the 

Respondent. After a full trial was conducted, the trial court granted 
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decree of divorce and ordered for distribution of the matrimonial house 

at the rate of 10% of the proceeds of sale to the appellant and 90% to 

the respondent.

Dissatisfied, the Appellant preferred the first appeal to the District 

Court of Arusha where the award was varied to 40% for the Appellant 

and 60% for the Respondent. Again, the Appellant was aggrieved and 

preferred the second appeal to this court on the following grounds: -

1) That, the first appellate court erred in law and in fact by failure 
to regard joint effort of the parties in obtaining matrimonial 

assets.

2) That, the first appellate court erred in law and in fact for 

ordering the sale of matrimonial home and the Appellant be 
entitled 40% of the amount obtained from the sale without 

considering the joint efforts of the parties on obtaining 

matrimonial assets.

During the hearing of the appeal both parties appeared in person 

with no any legal representation and hearing of the appeal proceeded by 

way of oral submission. Based on the Appellants' grounds of appeal the 

and submissions by the parties the main contention in this appeal is 

whether there is fair division of the matrimonial property in considering 

the contribution of each spouse towards acquisition of the properties.
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In her submission in support of appeal the Appellant argued that, 

she was dissatisfied with the 40% distribution granted by the first 

appellate court on ground that the house in question is her own 

property which she accommodated the Respondent in. That, after the 

Appellant had travelled, the Respondent entered in to her house and 

lived in with his new wife. But when she returned to her home the 

Respondent was not ready to leave the house.

In reply, the Respondent submitted that, the house in dispute 

was built in the year 2005 by the Respondent alone as the Appellant had 

returned to her home town and did not participate in the construction of 

the said house. The Respondent added that, after the construction of 

the said house he registered it under the names of their children. He 

contended that, the order for sale issued by the District Court was unfair 

as the house is the property of their children.

I have considered the records, grounds of appeal and the 

submissions by the parties. There is no dispute regarding the marriage 

status of the parties and the fact that the marriage is irreparably broken 

down. The facts which can be glanced from the records of the lower

courts reveals that, both parties acknowledge that they were legally 

married under Islamic rite since 1984. The trial court however treated 
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their marriage status as presumption of marriage under section 16Q of 

the Marriage Act, 1971 on the reason that the Islamic marriage was not 

proved for lack of marriage certificate and proceeded on issuing decree 

for divorce and order for division of matrimonial properties. Much as the 

issue of marriage status between the parties was not appealed against 

before the first appellate court and before this court, I will direct myself 

to the disputed issues which is based on division of matrimonial 

properties.

The records shows that parties lived together until 1998 when the 

appellant left to her family home for spiritual treatment as he was 

suffering from spiritual problem (Maruhani) and returned matrimonial 

home on 2013. During the subsistence of their marriage, they acquired a 

piece of land situated at Sokoni one area. There is no dispute between 

the parties that in the said land there existed a mud house which was 

later developed to a block house. The trial courts considered the house 

as matrimonial property and after regarding the extent of contribution 

made by each party towards the acquisition of the matrimonial property 

ordered division between the parties at the rate of 10% for the 

Appellant and 90% for the Respondent. The first appellate court 

overruled the distribution done by the trial court on account that it did 
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not consider the extent of contribution of each party towards the 

acquisition of the matrimonial house. The district court varied the award 

to 40% for the Appellant and 60% for the Respondent.

Considering the argument by the parties, two issues need be 

determined by this court. The first issue is whether the house in 

question is a matrimonial house. If the first issue is in affirmative, the 

second issue is what is the contribution of each party towards 

acquisition of the property.

Starting with the first issue on whether the house is a 

matrimonial property, I discovered that, while the Appellant believes 

that the house in question is her personal property not matrimonial 

asset, the Respondent acknowledges that the plot to which the house 

was built was purchased during their marriage but improved after they 

had separated with the Appellant thus, the house belongs to their 

children. Issues of division of matrimonial assets are regulated under 

section 114(1) of the Law of Marriage Act Cap 29 R.E 2019 which states 

that,

'The court shall have power, when granting or subsequent to 

the grant of a decree of separation or divorce, to order the 
division between the parties of any assets acquired by them 
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during the marriage by their joint efforts or to order the 

sale of any such asset and the division between the parties of 

the proceeds of sale. "(Emphasis provided)

While the law recognises the assets acquired by joint efforts to be 

matrimonial property subject to division upon dissolution of marriage, it 

also clarifies more on the properties which are regarded as matrimonial 

assets under section 114(3) of the Act which state that: -

"For the purposes of this section, references to assets acquired 
during the marriage include assets owned before the marriage by 

one party which have been substantially improved during the 

marriage by the other party or by their joint efforts."

Among the parties, no one has presented evidence proving that 

the house was individually acquired. The Appellant was unable to 

present evidence proving that the house is her personal property. In her 

evidence the appellant mentioned that she purchased the plot before 

she was married to the respondent but on being cross examined, she 

mentioned that she is the one who gave the money to the respondent to 

go and purchase the plot. The respondent on the other hand was clear 

that they purchase the plot with a mud house after they were married. 

Her evidence as well as that of the respondent suggest that the plot was 

purchased after they were married. Much as the purchase of the plot 
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with a mad house was done during the subsistence of their marriage, it 

becomes evident that the said house is the matrimoniai property.

The Respondent's contention that he constructed the block house 

in that plot after the Appellant had left their matrimonial home and 

registered the same in their children names is unfounded. Section 114 

(4) of the Act as above cited acknowledged the assets improved during 

the subsistence of the marriage. Thus, the improvement of the 

matrimonial property does not take away the right of any spouse 

towards the matrimonial property. But if development is proved, it can 

be considered in determining the extent of contribution towards 

acquisition of the matrimonial property. Thus, the contention by the 

Respondent that the house belongs to the children does not hold water. 

I also hold the same view as the first two lower courts that, the house in 

question is a matrimonial property.

The first issue being in affirmative takes me to the second issue on 

what is the contribution of each party towards acquisition of the 

property. Upon visiting the evidence on record, I discovered that the 

appellant claimed to have purchased the plot and allowed the 

respondent to live therein. There is no purchase document or any other 

evidence proving that the appellant is the sole buyer of the plot in 
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question. The Appellant does not dispute that she separated with the 

Respondent and she left her home living behind the Respondent and her 

children. The Respondent stated that, while the Appellant was gone, he 

constructed the said house after the mud house was demolished during 

rainy season. The evidence on record shows that both the Appellant and 

the Respondent during the subsistence of their marriage acquired a plot 

with a mud house on it which was reconstructed to the block house. The 

respondent claimed that he developed their house after the Appellant 

had left him. That was not contested by the appellant thus making this 

court believe that the house in question was developed by the 

respondent.

It is a trite law that the fundamental principle guiding division of 

matrimonial property is contribution of each spouse towards the 

acquisition of the property. That is, if the parties acquired together any 

asset or property it will be subject to division based on proof of each 

one's contribution. The extent of contribution is of utmost importance to 

be determined when the court is faced with a predicament of division of 

matrimonial property. However, in resolving the issue of extent of 

contribution the court will mostly rely on the evidence adduced by the 

parties to prove the extent of contribution. This presses the burden for a 
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party alleging contribution to prove the extent of contribution in line with 

section 110(1) of the Evidence Act Cap 6 R.E 2019 which provides that:

'-Whoever desires any court to give judgement as to any legal right 

or liability dependent on the existence of facts which he asserts 

must prove that those facts exist."

It was also held in the case of Bibie Mauridi V Mohamed 

Ibrahimu [1989] TLR 162 that: -

"There must be evidence to show the extent of contribution 

before making an order for distribution of matrimonial assets"

That being said and with reference to the trial courts record, the 

Appellant was not present during the construction of the block house 

despite the same being built on the land belonging to both parties. This 

court agree with the decision by the trial court and first appellate court 

showing that the respondent contributed more than the appellant. The 

development of the mud house to the block house done by the 

respondent in the absence of the appellant proves that, it is the 

Respondent who contributed much hence, he was entitled to a large 
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share. As the respondent did not contest the division by the first 

appellate court, I find no reason to interfere with the same.

In the upshot, I find this appeal devoid of merit, therefore 

dismissed. No order for costs considering the relationship between the 

parties to this matter.

DATED at ARUSHA this 15th Day of February, 2022

JUDGE
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