
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

IN THE DISTRICT REGISTRY 

AT MWANZA

MISC. CIVIL APPLICATION NO. 96 OF 2022
(Arising from the Land Revision No. 07 of2022 of the High Court of Tanzania 

Mwanza District Registry at Mwanza)

ACCESS MICROFINANCE BANK TANZANIA LIMITED 

(Formally Known as ACCESS BANK TANZANIA LTD) —......-1st APPLICANT
CHAMPION AUCTION MART.................  2nd APPLICANT

VERSUS
JOEL WILSON CHUMA RESPONDENT

RULING

Date of Last order 19/10/2022
Date of Judgment 20/10/2022

M. MNYUKWA, J.

The application before this Court emanates from the Judgment of 

the High Court of Tanzania at Mwanza, before Hon. Dyansobera, J. dated 

01.07.2022 in Civil Revision No. 07 of 2022, whereas this court revised 

the interim orders given by the District Court issued on 21st June, 2022 in 

Civil Application No. 49 of 2022, together with the execution order issued 

on 28th June, 2022 and set them aside. On top of that, this Court ordered 

the motor vehicle which was the subject of the revision application to 

revert back in control and management of the applicants.
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The instant application is brought under Section 124 of the Penal 

Code Cap. 16 RE: 2022, and section 95 of the Civil Procedure Code Cap. 

33 RE; 2022. The applicant seeks this court to compel the respondent to 

appear in person before this court and show cause why he should not be 

detained as a civil prisoner for the contempt of the Court Order, dated 01 

July, 2022 issued by this court in Civil Revision No. 07 of 2022. He also 

prayed the respondent to be ordered to comply with the Court Orders 

issued in Civil Revision No. 07 of 2022, the costs of this application and 

any other relief this court deems fit and just to grant.

When the application was served to the respondent and as the 

matter was scheduled for hearing, the court proceeded with the hearing 

of the points of preliminary objection as raised by the respondent which 

are reproduced hereunder: -

1. That, the application is premature as the extract order 

has never been violated.

2. That the application is incompetent for the wrong citation 

of moving provisions of law as enabling provision.

3. That the application is bad in law for lack of pending main 

application, Misc. Civil Application No. 49 Of 2022 from 

which it would originate.

4. That, as this Honourable Court is called upon to enforce 

criminal sanction vide Civil matter, this Honourable Court 



lacks Jurisdiction in law to entertain the matter and grant 

the sought prayers.

5. That the application is incompetent for wrong citation of 

Court title.

At the hearing of the preliminary objections, the applicants had the 

legal service of Mr. Patrick Suruba Kinyerero learned advocate and the 

respondent was represented by Mr. Mathias Mashauri, learned counsel.

The applicant's learned counsel notified the court that, he was not 

served with the notice of preliminary objection and prayed to be served. 

After going through the five (5) points of preliminary objections raised, he 

prayed the court to continue with the hearing of the preliminary 

objections, whereas he conceded to the 2nd and 4th points of preliminary 

objection and prayed this court to struck out the application with no order 

as to costs for the two reasons he gave forth.

First, he did save the time of the court, for he was served with the 

notice of preliminary objection on the day when the matter was called for 

hearing and second, after he had gone through the notice, he conceded 

with the 2nd and 4th points of preliminary objection. It is his prayer that, 

the application be struck out with no order as to costs.

Mr. Mathias Mashauri, the respondent's learned counsel agreed with 

the applicant's learned counsel for the conceded preliminary objection and 

prayed to abandon the other points of preliminary objection. He went on 
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that, the matter is to be dismissed and not struck out as prayed for, by 

the applicant's learned counsel and on top, the costs be awarded for the 

reasons that, the respondent has incurred costs including hiring an 

advocate.

Exploring, the applicant's learned counsel conceded to the 2nd and 

4th points of preliminary objections to wit, the application is incompetent 

for the wrong citation of the enabling provision and that, this court is 

called upon to enforce criminal sanction vide civil matter and therefore, 

this court lacks jurisdiction to entertain the matter. It is on record that, 

the application was preferred under section 124 of the penal code which, 

as conceded by the applicant's learned counsel, it is not a proper enabling 

provision for the application sought and also, for this application being a 

civil in nature, citing of the penal code which is a criminal law, was not 

proper. For easy of reference, I find it pertinent to quote section 124 of 

the Penal Code, Cap 16 R.E 2022 which states that: -

"/I person who disobeys any order, warrant or 

command duly made, issued or given by a court, an officer 

or person acting in any public capacity and duly authorized 

in that behalf, is guilty of an offence and is liable, unless any 

other penalty or mode or proceeding is expressly prescribed 

in respect of that disobedience, to imprisonment for two 

years.” f i
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It is my findings that, the two preliminary objections raised and 

conceded were proper and therefore sustained. As one of the preliminary 

objections touches the issue of jurisdiction which goes to the very root of 

the matter. Indeed, this court do not have power to hear and entertain 

the case at hand since jurisdiction is expressly given by the specific law.

The applicant's counsel conceded to the preliminary objection, the 

concession that was not objected by the counsel of the respondent. 

However, they differ on two issues; whether the matter should be struck 

out or dismissed and whether the costs of the application need to be 

awarded.

Starting with the issue of costs, it is undisputed that awarding costs 

is the discretionary power of the court and the said discretionary power 

need to be exercised judiciously. Without spending much time on this 

aspect, for the reasons stated by the applicant's learned counsel that, the 

court should not give orders for costs, I hand with the applicant for he 

valued the precious time as the record shows that he was served in the 

court room when the matter came for hearing and he chose to proceed 

and conceded that the application as it appears, had legal defects. He did 

not ask for adjournment of the hearing of the matter as he quickly 

conceded to the preliminary objection. Since the respondent was 

supposed to serve the notice of preliminary objection to the applicant and 
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he didn't do so, it means that, the matter could have been adjourned so 

that the applicant could have ample time to prepare himself to argue the 

preliminary objection. As the applicant conceded to the preliminary 

objection, time and costs to the parties and the Court has been saved.

In fine, I sustain the preliminary objection raised and since the 

matter was not heard on merit, Consequently, I struck out the application 

with no order as to costs. It is so ordered.

M. MNYUKWA 
JUDGE 

20/10/2022

Court: Ruling delivered on the 20th day of October, 2022 in the presence 

of the Applicants' advocate and in absence of respondent.

M. MNYUKWA 
JUDGE 

20/10/2022
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