
IN THE HIGH COURT OF TANZANIA 

(MTWARA DISTRICT REGISTRY) 

AT MTWARA

MISC. CRIMINAL APPLICATION NO 33 OF 2021

(Originating the District Court of Nanyumbu at Nanyumbu in Criminal 
Case No. 37 Of2019)

HASSANI ISMAIL.....................  ............  APPLICANT

VERSUS

THE REPUBLIC.......... ................    RESPONDENT

RULING

2/3/2022

LALTAIKA, J.

Before this court is a Chamber Summons filed by the applicant under 

Section 361 (2) of the Criminal Procedure Act, [Cap. 20 R.E. 2002] now 

the Revised Edition 2019 for extension of time to file the appeal of the 

judgment of the Nanyumbu District Court in Criminal Case.No. 37 of 2019. 

The application is supported by the affidavit of the applicant, affirmed on 

8/11/2021 and filed in the registry of this court on 25/11/2021.

The affidavit of the applicant covers reasons for his delay as 

reproduced below:

"3. That, I was convicted and sentenced to serve in prison the term 
of fifteen (15) years imprisonment by the District Court of 
Nanyumbu, judgment was passed on 2&h May 2019.

4. That I was aggrieved by the decision so I filed notice of intention 
to appeal to the High Court through prison authority admission
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Office.
5. That, I received copy of judgment and proceedings of this case 

on 15h October 2019 although they were certified on 11th June 
2019.

6. That I was transferred to Mbi ng a Prison Camp ofKitai from Masasi 
Prison.

7. That, after arriving at Kitai Prison camp I started to prepare my 
petition of appeal.

8. That, then I was transferred to Liiungu Centra! Prison in Mtwara 
where afterfollow up I came to know thatmy petition of appeal 
was sent to the High Court out of the limitation of time (Time had 
already expired).

9. That, the failure to file the petition of appeal within the prescribed 
time was caused by circumstances beyond my control as I 
received the copies of Judgment and proceedings when the 
prescribed time is 45 days as required under S 361 (1) of the 
Criminal Procedure Act [Cap 20 R. E. 2019] has expired and being 
a layman and a prisoner with limited legal assistance, I did not 
notice it at the earliest moment until when I came to Liiungu 
Central Prison."

Initially the respondent opposed the application by filing the counter 

affidavit sworn by Mr. Lugano B. Mwasubila, learned State Attorney. The 

counter affidavit was accompanied by the notice of Preliminary Objection 

that "the affidavit in support of the Application is incurably defective as 

the Moslem deponent took oath instead of affirmation".

When the application was called on for hearing, the applicant 

appeared in person and unrepresented. The respondent Republic enjoyed 

the services of Mr. Wil broad Ndunguru, learned Senior State Attorney. At 

the outset Mr. Ndunguru withdrew the preliminary objection after his 
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careful scrutiny of the content of the application. In doing so, the hearing 

of the application commenced .

Submitting in support of the application, the applicant stated that 

after conviction and meting of the sentences by the trial court, he applied 

to be supplied with copies of the judgment which took so long leading to 

his inability to meet the deadline as required by law.

In reply, Mr. Ndunguru acceded to the application. He stated 

categorically that the reasons advanced by the applicant including moving 

back and forth from one prison to another were worthy of consideration 

by this court.

In order to decide whether or not to grant the application, I have 

only one question to ask myself: has the applicant advanced sufficient 

grounds for the delay to move this court to act in his favour?

In the case of Regional Manager, Tanroads Kagera vs. RUAHA 

Concrete Company Ltd. Civil Application No. 90F (unreported) the 

Court held that: -

"'Sufficient reasons cannot be laid down by any hard and fats rule. 

This must be determinedly reference to all the circumstances of 

each particular case. This means the applicant must place before 

the court material which will move the court to exercise its judicial 

discretion inorder to extend the time."
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Premised on the submission by the applicant especially on how he was 

faced with difficulties in pursuing his appeal because he was moved from 

one prison to another, it is my holing that the ground advanced is 

sufficient.

In view of the above evaluation, I am inclined to extend time upon 

which the applicant will file his appeal out of time against the judgment 

of Nanyumbu District Court. Since the applicant had already filed his 

notice of intention of appeal to this court then, he is required to file his 

appeal within forty-five (45) days from the date of RECIPT of this ruling.

It so ordered.

LTAIKA

2.3.2022

This ruling is delivered under my hand and the seal of this Court on this 

2nd day of March 2022 in the presence of the Mr. Wilbroad Ndunguru, 

learned Senior State Attorney and the applicant who has appeared in 

person, unrepresented.

JUDGE

3.2022

TAIKA
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