
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

IN THE SUB - REGISTRY OF MWANZA

AT MWANZA

CIVIL APPEAL NO. 34 OF 2022

(Originating from the Civil Case No. 34/2020 before the Court of Resident Magistrate of 
Mwanza at Mwanza )

JUMANNE KAGORO...................................................... APPELLANT

VERSUS

JOHN SHIJA.................................................  RESPONDENT

JUDGMENT

23d June & 4* July, 2022

Kahyoza, J.t

Jumahne Kagoro sued John Shija claiming for-

a) payment of Tzs. 50,000,000/= as compensation for malicious 

prosecution;

b) costs of this suit;

c) any other relief(s) the court

After full trial, the trial court ruled that Jumanne Kagoro failed to 

prove his claim. It dismissed the suit. Aggrieved, Jumanne Kagoro 

appealed raising three grounds of appeal that-
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1. that, the trial court erred in law and in facts by holding that the 

appellant did not prove on balance pf probabilities that the case against 

him was not actuated by malice.

2. that, the trial court erred in law and in facts by holding that the 

appellant failed to account on the extent of damages and now he 

suffered the same.

3. that, the trial court erred in law and in facts by failed to consider exhibit 

Pl at the time of composing judgment.

A brief background is that; Jumanne Kagoro initiated criminal 

proceedings against Jumanne Kagoro. Jumanne Kagoro was arrested, 

charged and prosecuted before the primary court. The primary court found 

Jumanne Kagoro not guilty and acquitted him. After his acquittal, 

Jumanne Kagoro instituted a suit against John Shija for malicious 

prosecution. The trial court found the suit without merit and dismissed it, 

consequently Jumanne Kagoro lodged the current appeal.

This is a first appeal. There is no doubt that Jumanne Kagoro's claim 

is based on a tort of malicious prosecution. Jumanne Kagoro claimed that 

Jumanne Kagoro maliciously prosecuted him. It is settled that a party 

suing for malicious prosecution must prove, as the Court of Appeal held in 

Yonah Ngassa v. Makoye Ngasa [2006] T.L.R. 123, the following:-

1. that the proceedings were instituted or continued by the 

defendant;

2. that the defendant acted without reasonable and probable cause;
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3. that the defendant acted maliciously; and

4. that the proceedings terminated in the plaintiff's favour.

It is further settled that to succeed in claim for malicious prosecution, 

the plaintiff must prove all four ingredients as stated in Mbowa v. East 

Mengo Administration [1972] EA 353 the defunct East Africa Court of 

Appeal stated that: -

"The plaintiff in order to succeed, all the four essentials or 

requirement of malicious prosecution; as set out above, have to be 

fulfilled and that he has suffered damage. In other words, the four 

requirements must "unite" in order to create or establish a cause of 

action. If the plaintiff does not prove them he would fail in his 

action."

This court's task is to find out whether Jumanne Kagoro proved all 

four elements of a. tort of malicious prosecution, by balance of 

preponderance. I will commence with the issue whether Jumanne Kagoro 

proved that John Shija actuated, criminal proceedings out of malice. 

Jumanne Kagoro submitted in support of the appeal that John Shija 

maliciously prosecuted him as he failed to prove that he (Jumanne Kagoro) 

assaulted him. He added that he was not at the scene of crime, hence he 

was prosecuted maliciously.

John Shija replied through his advocate that to prove malicious 

prosecution case, among other elements, Jumanne Kagoro was obliged to 

prove that the case against him in the primary court was actuated by malice 

and initiated without probable and reasonable cause. To support his 
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contention, he cited the case of Amina Mplmbi v. Ramadhani Kiwe 

[1990] T.L.R. where this Court (Ruhumbika, J.) held that: -

"For the appellant to have succeeded in her action against the 

respondent, she should have proved in the court below that there 

was malice on the part of the respondent in that he had prosecuted 

her in the primary court without just cause or excuse or that the 

respondent had no reasonable cause when he prosecuted her over 

there. Therefore, the defendant has toprove that defendant did not 

have such a belief.

Given the evidence on record and the trial court's findings, there is no 

doubt that Jumanne Kagoro proved two elements of the tort of malicious 

prosecution, which are that the proceedings were instituted or continued by 

John Shija and that the proceedings terminated in Jumanne Kagoro 5 

favour. The issue is whether John Shija prosecuted Jumanne Kagoro 

without probable and reasonable cause and he was acted maliciously. The 

Court of Appeal defined the term of art reasonable and probable cause in 

Seif Mohamed Maungu v Wendum Lameck Sawe t/a W.L. Sawe 

Garage Civil Appeal No. 102/2013 (CAT unreported) by quoting the 

definition in Hicks v. Faulkner (1878) 8 QBD 161 at 171 as follows-

"Reasonable and probable cause is an honest belief in the guilt 

of the accused based on a full conviction founded upon 

reasonable grounds, of the existence of a circumstances, 

which assuming them to be true, would reasonably lead any ordinary 

prudent man and cautious man placed in the position of the accuser 
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to the conclusion that the person charged was probably guilty of the 

crime imputed."

From the above authorities, Jumanne Kagoro must prove that the 

John Shija did not honestly believe or believe at all that there was a 

reasonable and probable cause to prosecute him. I went through the 

evidence and found that John Shija deposed that after Jumanne Kagoro 

abused him, he reported to the hamlet chairman who summoned the latter 

in vain. He, then reported to police, who arrested Jumanne Kagoro. 

Jumanne Kagoro did not cross-examine John Shija regarding the 

averment that he refused to appear to the hamlet chairman. Jumanne 

Kagoro accepted that piece of evidence. Failure to cross-examine a witness 

is tantamount to accepting that evidence. John Shija's act of reporting to 

the hamlet chairman before he complained to police negates Jumanne 

Kagoro's contention that he was prosecuted with malice. It also refutes 

the allegation that John Shija had no reasonable and probable cause to 

prosecute Jumanne Kagoro.

There is yet another piece of evidence from Clement Edward (Pw3) 

that OCS of Kihesa police station tried to reconcile Jumanne Kagoro and 

John Shija in vain as John Shija insisted the matter to be referred to court. 

It is obvious that if the OCS tried to mediate the parties, there was a dispute. 

During cross-examination, Clement Edward (Pw3) deposed that the 

complaint before the police was that, John Shija used obscene language. 

John Shija had a genuine belief to prosecute Jumanne Kagoro. 

Jumanne Kagoro did not prove that, John Shija was actuated by malice.
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It is my firm view that, one of many ways of proving malice is by proving 

things like previously stains relations, unreasonable or improper conduct like 

advertising of the charge or getting up false evidence, etc. The fact that 

Jumanne Kagoro, the appellant was subsequently acquitted does not 

establish that the original complaint by John Shija was malicious." This was 

stated in Bhoke Chacha v Daniel Misenya [1983] T. L.R. 329. Jumanne 

Kagoro had a burden of proving the malice as held in Bhoke Chacha v 

Daniel Misenya, that-

"It is for the appellant to prove that the respondent's report was 

malicious... This can be done by adducing evidence which will lead to 

the Court to make finding whether the respondent acted 

maliciously."

I am alive of the position of the law that malice may be inferred as 

stated in Jeremy Clifford v The Chief Constable of the Hertfordshire 

Constabulary [2011] EWHC 815 (QB). In that case, the suit involved a 

claimant who believed he had been maliciously prosecuted for possession of 

indecent images. Justice Mackay remarked that- .

"... malice ”can be Inferred from the absence of reasonable 

and probable cause if the evidence warrants it", (Emphasis 

added)

There is no evidence from which this Court may infer malice. The 

evidence, as shown above, proves boisterously the presence of reasonable 

and probable cause.

In the end, like the trial court I find Jumanne Kagoro failed to prove 

two elements of the tort of malicious prosecution, which are that John Shija
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acted without reasonable and probable cause and that he was 

actuated by malice in prosecuting him. The trial court was justified to 

dismiss Jumanne Kagoro's claim. I uphold the judgment of the trial court 

and dismiss the appeal in its entirety for want of merit with costs.

It is accordingly ordered.

Dated at Mwanza this 4th day of July, 2022.

J .R. Kahyoza 
JUDGE

Court^Jud^ment delivered in the presence of Mr. Edward Clement, the 

appellant's relative and in the absence of the respondent. B/C Ms. Jackline 

(RMA) present.

J.R. Kahyoza 
JUDGE 

04/07/2022
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