
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

AT GEITA 

ORIGINAL JURISDICTION 

(MWANZA REGISTRY) 
CRIMINAL SESSIONS CASE NO. 41 OF 2017 

THE REPUBLIC 

VERSUS 

NTUNGIMANA S/O JAPHET....................................................ACCUSED

JUDGMENT

1st -13V & 16V June, 2022

ITEMBA, J.

Ntungimana Japhet is the accused person who stand charged 

with offence of murder, contrary to Section 196 and 197 the Penal 

Code, Cap. 16 [R.E 2002]. He pleaded not guilty of the charged offence 

as a result of which the matter proceeded for a full trial, in which the oral 

and documentary evidence were tendered by both parties to the trial 

proceedings.

Preliminary Hearing in respect of this case was conducted on 5th 

November, 2018, at which the information filed in Court on 18th April, 

2017, was read over to the accused person. These facts revealed that the 

deceased met her death at the hands of the accused.

Gathering from the said information, the prosecution's allegation is 

that on the critical night of 13th July, 2015, at 20.00 pm, at Nachiluluma



village within Geita District, in Geita Region, the accused person, 

murdered the deceased, one Joyce d/o Malimi. The facts further shows 

that the deceased was seated outside her residential house with her 

family, suddenly three assailants including the (accused), invaded. The 

trio were armed with machetes each, upon the arrival the accused 

attacked the deceased while the rest followed the deceased children, 

Monica and Ester. Miraculously Monica and Ester managed to escape, 

living the deceased behind with the assailants. They raised an alarm and 

the villagers responded by gathering at the scene of crime, they found 

the deceased had already dead. It was further alleged that, Monica 

mentioned the accused as the perpetrator at the scene of crime, that with 

aid of torch she managed to identify him and that he wore a pink, long 

sleeves shirt.

The matter was reported to Nyamoge police station, and the police 

officers from the said station conducted interrogations at the scene 

through which inference was drawn on the accused persons' involvement 

in the murder incident. This led to the accused's arrest and subsequent 

arraignment in court. The team of police officers which visited the scene 

of the crime, along with a medical doctor, drew a Sketch Map of the scene 

of the crime and carried out a Postmortem Examination to establish cause 

of the deceased's death. The Postmortem Examination revealed that the 2



deceased died because of multiple cut wounds and excessive bleeding. 

These documents were tendered during the preliminary hearing and the 

same were marked as exhibits Pl and P2, respectively.

At the hearing, the Prosecution was represented by Ms. Winfrida 

Mpiwa learned state attorney while the defence had the services of Mr. 

Nestory Kuyula learned advocate. After closure of both prosecution and 

defence cases, both parties made their final oral submissions which have 

been considered in this Judgment.

Before commencement of the trial, the information was read over 

and explained to the accused person who completely denied to be 

involved in the killing of the deceased. The prosecution marshaled three 

witnesses to prove their case against the accused and also tendered 

exhibit P3 and P4, while the defence had only one witness, the accused 

person himself. No exhibit was adduced in respect of the defence during 

trial.

Opening the prosecution case was Dr. Christopher Yohana 

Matola, who testified as PW1, in these proceedings. He is currently 

working as a medical doctor at Geita Referral Hospital. He testified that 

on 14th July, 2015, in the morning while at his work place, he was 

instructed to conduct a post mortem examination of a deceased person 
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at Nyachululuma village. Pursuant to that instruction, PW1 said that he 

left for Nyachululuma, in accompaniment of police officers and another 

person known as Paskali. After arriving at the scene, they found the 

deceased body lying on the ground, covered with a piece of cloth 

"khanga". He conducted a post mortem examination to establish cause of 

the death of a female known as Joyce Malimi. He further stated that he 

prepared a Post mortem Examination Report which was tendered and 

admitted as exhibit Pl. The report was read out and the witness testified 

that the cause of the deceased's death was excessive bleeding due to 

severe injuries inflicted on her head, neck and the rest parts of the body 

had also sustained bruises.

E.8003/SGT Martin was PW2, he introduced himself as a police 

officer stationed at Nyamoge police station within Geita. His testimony 

was to the effect that he was involved in the investigation of the 

deceased's killing which occurred at Nyachululuma Village on 13th July, 

2015. He testified that he drew the sketch map of the scene of the crime 

and that he witnessed the body of the deceased (Joyce Malimi), had 

sustained multiple wounds on head and neck. The sketch map was 

admitted as exhibit P2.
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Prosecution closed its case with PW3, E. 7719 D/SGT Paschal, he 

stated that he serves as a police officer at Nyakabwe police station in 

Geita District. In relation with these proceedings, PW3 stated that, on 14th 

July, 2015, he recorded the statement of Monica Mapinduzi who was an 

eye witness in the killing of the deceased. Unfortunately, the efforts to 

procure her presence before this Court didn't bear any fruits, as the result 

PW3 tendered the statement of the said Monica Mapinduz and summons 

in accordance with provisions under section 34 (B) (1), (2) (a) of the Law 

of Evidence Act, which were jointly admitted and marked as exhibit P3 

for the statement and P4 for the summons. That marked the end of 

prosecutions' case.

Giving his evidence on oath, the accused denied any involvement in 

killing the deceased at Nyachululuma village, within Geita District on 13th 

July, 2015, or at all. He testified that while having dinner at Kisusi 

Charles's house where he was residing at that time, they heard an alarm 

raised. They rushed to the scene, where they found the deceased is 

already dead, they guarded her body until the following morning where 

he was arrested by the village chairman. The accused added that the said 

Kisusi Charles is a brother to the village chairman who arrested him.
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Generally, the accused detached himself from the accusation and prayed 

for his acquittal.

Generally, it is tradition in all criminal trials that, once evidence of 

the prosecution and that of the defence is heard and taken, the court is 

duty bound to determine if evidence adduced by the prosecution has done 

enough to prove charges leveled against the accused. This is to be done 

at the standard set for proof of criminal charges which is beyond 

reasonable doubt. While it is beyond controversy that the deceased died 

an unnatural death, the question that arises is whether there is evidence 

to connect the accused to the death of the deceased. This burden arises 

from the fact that conviction of the accused person of an offence he is 

charged with, should not be based on the weakness of his defence. 

Rather, it should arise from the strength of the prosecution's evidence, 

and after meeting the evidential standard set by the law. This is an ancient 

principle of law as emphasized in the legendary observations made by 

Sarkar on Sarkar's Laws of Evidence, 18th Edn., M.C. Sarkar, S.C. Sarkar 

and P.C. Sarkar, published by Lexis Nexis. At page 1896 of the said 

commentaries, the learned aptly state as follows:

the burden of proving a fact rest on the party who 

substantially asserts the affirmative of the issue and 

not upon the party who denies it; for negative is
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usually incapable of proof. It is ancient rule founded on 

consideration of good sense and should not be departed 

from without strong reason .... Until such burden is 

discharged the other party is not required to be called upon 

to prove his case. The Court has to examine as to 

whether the person upon whom the burden ties has 

been able to discharge his burden. Until he arrives 

at such a conclusion, he cannot proceed on the basis

of weakness of the other party... {Emphasis added].

This being a murder case, the prosecution's responsibility is to prove 

that the accused unlawfully caused death of the deceased and, that the 

accused was equipped with an ill intent of causing the said death.

It is undisputable from facts gathered in this trial, that the 

prosecution case is heavily centered on the identification evidence 

through (exhibit P3), allegedly made by Monica Mapinduzi and whose 

contents were put forward by PW3. This is because evidence adduced by 

PW1, the medical personnel who conducted an examination and the 

maker of exhibit Pl, merely describes the state of the body that he 

examined, injuries that it sustained, and what he considered to be the 

cause of the death. Neither PW1 nor exhibit Pl gives a clue as to 

whether the accused had been involved in the deceased's death. The 

same can be said with respect to PW2 and exhibitP2, that was tendered 
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during preliminary hearing. PW2's involvement in the matter was confined 

to drawing of a sketch map of the scene of the crime and conducting 

interrogation at the scene which led to the arrest of the accused. He did 

not link the death and the accused or ascertain the role that the accused 

may have played in terminating the deceased's life.

Hence, I am only left with PW3 as the only witness whose testimony 

has a significant bearing on what the accused is blamed for. Significance 

of his testimony lies in the fact that he is the person before whom the 

statement of Monica Mapinduzi was made and that she claimed to have 

identified the accused as the perpetrator. The statement that he recorded 

was tendered as exhibit P3. The value of exhibit P3 shall be discussed 

in due course. The testimony of PW3 is to the effect that Monica Mapinduzi 

made a statement in which she stated that she was able to identify the 

accused person at the scene of crime.

My attention now turns to exhibit P3, which I mentioned earlier 

that it is the sole piece of evidence that prosecution's case is based on. I 

would agree with the learned state attorney in her submission that the 

statement of Monica Mapinduzi was tendered in accordance to the law to 

the extent it is a competent document to be relied by the court.
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Sufficiency or otherwise of this document provides the basis upon 

which this Court will convict or acquit the accused. The contents of exhibit 

P3 intends to provide details on how the attack was carried out and how 

the witness was able to identify the accused at the scene of crime. The 

testimony further attempts to demonstrate that the accused is a person 

who is known to Monica Mapinduzi, as being a person working for gain in 

the neighborhood, and he used to pass through her house, therefore, 

easily identifiable. It is trite law that the evidence of visual identification 

can be solely relied as basis for founding a conviction against an accused 

person, but however if the Court wants to rely on that kind of evidence, 

it must be sure that such evidence is watertight and leaves no possibility 

of mistakes in identification. This profound principle of law has been 

established by various scholars and courts decisions around the global. In 

Elizabeth F. Loftus, a renowned author of the Eyewitness Testimony 19 

(1979) had the following remarks:

'The reasons as to why this kind of evidence has to be given 

great caution when the court intends to rely on, is that the 

basic foundation for eyewitness is a person's memory. And 

we often do not see things accurately in the first place, but 

even if we take in a reasonably accurate picture of some 

experience, does not necessarily stay perfectly intact in 

memory, sometimes the memory traces can actually
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undergo distortion with the passage of time, proper 

motivation interfering facts. The memory traces seem 

sometimes to change or become transformed. These 

distortions can cause a human being to have memories of 

things that never happened. In State of Utah v. Deon 

Lomax Clopten, 223 P 3d 1103 (2009) 2009 UT84'

'the vagaries of eyewitness identification are well known; 

the anna/s of criminal law are rife with in instances of 

mistaken identification. Decades of study have established 

that eyewitnesses are prone to identifying the wrong person 

as the perpetrator of the crime where certain factors are 

present. The most troubling dilemma regarding 

eyewitnesses stems from the possibility that an inaccurate 

identification may be just as convincing to a jury as an 

accurate one. As one leading researcher said: "[T/here is 

almost nothing more convincing than alive human being 

who takes the stand, points a finger at the defendant, and 

says: That's the one!'

This position of law was fortified by the Court of Appeal in the landmark

case of Waziri Amani v. Republicans®] T.L.R. 250 in which the Court

of Appeal of Tanzania held at page 252 as follows:

If at the end of his examination the judge is satisfied that 

the quality of identification is good, for example, when the 

identification was made by a witness after a long period of 

observation or in satisfactory conditions by a relative, aio



neighbour, a dose friend, a workmate and the like, we 

think, he could, in those circumstances, safely convict on 

the evidence of identification. On the other hand, where the 

quality of identification evidence is poor, for example, 

where it depended on a fleeting glance or on a longer 

observation made in difficult conditions such as a visual 

identification made in a poorly lighted street, we are of the 

considered view that in such cases the judge would be 

perfectly entitled to acquit'.

The assertion in Waziri Amaniwas followed in Mwalim

Ally and Another v. Republic (CKT DSM.) Criminal Appeal No.

39 of 1991 (unreported) in which it was held as hereunder:

'Where the evidence alleged to implicate an accused is 

entirely of identification, that evidence must be absolutely 

watertight to justify a conviction.'

In the decision of Demeritus John @ Kajuli & Others v.

Republic, CAT-Criminal Appeal No. 155 of 2013 (unreported), the Court

of Appeal laid more emphasis on the matter by holding as follows:

'In a string of decisions, the Court has stated that evidence 

of visual identification is not only of the weakest kind, but it 

is also most unreliable and a Court should not act on it 

unless all possibilities of mistaken identity are eliminated 

and it is satisfied that the evidence before it is absolutely 

water-tight (See, Waziri Amani V.R. (1980) TLR 250;
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Raymond Francis V.R. (1994) T.L.R. 100; R.V. Eria 

Sebatwo (1960) EA 174; Igoia Iguna and Noni @ Dindai 

Mabina V.R., Criminal Appeal No. 34 of 2001, (CAT, 

unreported). Eye witness identification, even when wholly 

honest, may lead to the conviction of the innocent (R. v. 

Forbes, (2001) 1 ALL ER 686). It is most essentia/ for the 

court to examine closely whether or not the conditions of 

identification are favourable and to exclude all possibilities 

of mistaken identification.'

In the most recent decision in Samson Sam wet vs R, CAT- 

Criminal Appeal No. 253 of 2017, at Shinyanga (Unreported), the court of 

appeal further held thus;

' We are mindful of the settled legal principle that, the 

evidence of visual identification is the weakest kind, and 

thus before it is taken as a basis of conviction, it must be 

watertight...a number of factors have to be considered by 

the court to ensure that the evidence is watertight, which 

includes, the time the witness had the accused under 

observation, the distance at which he observed him, the 

conditions in which the observation occurred, for instance 

whether it was day or night time, whether there was good 

or poor lighting at the scene and whether the witness knew 

or had seen the accused before."

It has been emphasized again that where such identification is 

alleged to be done at night, greatest care ought to be observed. In Ally
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Mohamed Mkupa v. Republic, CAT-Criminal Appeal No. 2 of 2008 

(unreported), the CAT held that;

'Where one claims to have identified a person at night there 

must be evidence not only that there was light, but also 

the source and intensity of that light. This is so even 

if the witness purports to recognize the suspect' 

(Emphasis added)

This position was further encouraged in the recent decision of 

Chacha Jeremiah Murimi v. Republic, Criminal Appeal No. 551 of 

2015 (unreported) in which the Court of Appeal came up with a draft of 

questions which ought to be posed in assessing propriety and reliability 

of identification, which is quite similar to the above cited decision in 

Samson, thus:

'...To guard against the possibility the Court has prescribed 

several factors to be considered in deciding whether a 

witness has identified the suspect in question. The most 

commonly fronted are: how long did the witness have the 

accused under observation? At what distance? What was 

the source and intensity of the light if it was at night? Was 

the observation impeded in any way? Had the witness ever 

seen the accused before? How often? If only occasionally 

had he any special reason for remembering the accused?

What interval has lapsed between the original and the
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subsequent identification to the police? Was there any 

material discrepancy between the description of the 

accused given to the police by the witnesses, when first 

seen by them in his actual appearance? Did the witness 

name or describe the accused to the next person he saw? 

Did that/those other person/s give evidence to confirm it?'

Based on the guidance given in the above cited authorities, the 

question which comes at this stage is whether circumstances for 

identification in the case at hand were observed. Through exhibit P3, 

Monica Mapinduzi has stated that she identified the accused as one among 

the assailants through the aid of a torch that she was carrying. She stated 

as well, that it was easy to identify the accused because he was known to 

her very well, he being a villager who works for gain in the neighborhood. 

She was quite sure as she was 10 meters away to where the accused was 

standing and committing the crime. According to her this enabled her to 

identify the accused being among the trio assailants, who wore a pink 

shirt with long sleeves. Looking at this piece of evidence, yet another 

question arises, and this is whether, 10 meters distance would enable the 

witness to positively identify the accused person without any room for 

unmistakable identification.

In an attempt to visualize the scene, I have revisited the sketch map 

and I found it not helpful as it does not show where Monica Mapinduzi 
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was sitting and the distance between herself and the accused. In view of 

the above cited authorities and the evidence adduced that described the 

conditions, I hesitate to answer this question in the affirmative. Though 

the evidence of Monica showed a sense of certainty about what she 

witnessed, but it cannot be said that conditions passed the test of 

standards which would be said to be enabling enough to identify the 

accused without any room of mistake. The witness has also stated that, 

immediately after she had lite a torch on the assailants two of them rushed 

to invade her, while the accused proceeded to attack the deceased. It is 

my conviction that her observation was impended by the said invasion 

which made her to fight for her life, hence she didn't have an ample time 

to observe the accused, provided that she was 10 meters away from the 

purportedly actual assailant who is the accused person, the torch light 

would not be enough to help her to easily identify the accused within that 

short period of time.

In an old case of, S[an infant] v. S Manchester City Recorder 

and offers [1969] 3 All E.R. 1230 in which it was held:

'of any court must be to ensure so far as possible 

that only those are punished who are in fact guilty.

The duty of a court to dear the innocent must be equal or 

superior in importance to its duty to convict and punish the
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guilty. Guilt may be proved by evidence. But also it may 

be confessed.'

The evidence put forward by the prosecution leaves me with a lot 

of reasonable doubts on the involvement of the accused in the killing of 

the deceased person Joyce Malimi. This being a murder case which invites 

a capital punishment to a person who is found guilty of an offence, there 

appears no justification for punishing him. Consequently, I find the 

accused person Ntungimana Japhet not guilty of the charged offence of 

murder, contrary to section 196 of the Penal Code R. E 2019. 

Accordingly, I acquit him and set him free unless he is held on other lawful 

charges.

Dated at GEITA this 16th day of June, 2022.

L. J. ITEMBA 
JUDGE

Dated at GEITA this 16th dayxtflune, 2022.

L. JITEMBA 
JUDGE

Court: Judgement delivered at Geita this 16th day of June, 2022, in the 

presence of the accused person, Ms. Winifrida Ernest State Attorney, Mr. 

Nestory Kuyula Advocate for accused State and Mr. Pascal Alphonse, RMA.


