
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

(SUMBAWANGA DISTRICT REGISTRY) 

AT SUMBAWANGA 

MISC. LAND APPEAL NO. 46 OF 2020

(C/0 Land Appeal No. 10/2020 District Land and Housing Tribunal for Mpanda, 

originating from Land Dispute No. 16 of 2019 of Tongwe Ward Tribunal) 

(G.K. Rugalema, Chairperson)

DEO PETER...... ............          APPELLANT

VERSUS

ZUBERI MARICK.................................................................  RESPONDENT

Date: 30/11/2021 & 04/01/2022

JUDGMENT

Nkwabi, J.:

The appellant defended a claim for a piece of land measuring three acres in 

Tongwe Ward Tribunal where the respondent sought to be adjudged the 

owner of the piece of land in dispute. The respondent won the case. The 

appellant was aggrieved and he unsuccessfully appealed to the District Land 

and Housing Tribunal for Mpanda whereby his appeal was dismissed. 

Undeterred, he lodged this second appeal to this court.
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It is trite law that in second appeal over concurrent findings of lower 

tribunals, courts will be reluctant in interfering with such concurrent findings. 

One could have reference to Ahmed Said v Republic, Criminal Appeal 

No. 291/2015 CAT (unreported):

We similarly understand that this is a second appeal to which it 

is well settled that this Court will ordinarily be slow to intervene 

and overturn the concurrent findings of the two courts be/ow. 

But this established rule of practice is predicated on the premise 

that the two courts below did not act upon a misapprehension of 

the evidence, a miscarriage of justice or a violation of a principle 

of law or practice. Where the concurrent findings are based on 

such incorrect premises, the Court will certainly interfere on a 

second appeal to right the injustice...

See also Neli Manase Foya v. Damian Mlinga [2005] T.L.R 167.

In this appeal, the appellant seeks to challenge the decision of both lower 

tribunals on the following listed grievances:
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1. That the District Land and Housing Tribunal grossly erred both in facts 

and law to rely on the evidence of Abdallah Sumry who did not either 

enter appearance in the Trial Tribunal and adduce evidence viva voce.

2. That the District Land and Housing Tribunal grossly erred both in facts 

and law to hold that the Respondent purchased the suit land from Pita 

Maiko without documentary proof.

3. The District Land and Housing Tribunal grossly erred both in facts and 

law to hold that the respondent purchased the suit land from Pita Maiko 

without considering contradictory evidence adduced by the respondent 

and his witnesses

The appellant thus prayed the concurrent decisions of both lower tribunals 

be reversed in favour of the appellant with costs.

When the appeal was called up for hearing both parties appeared in person 

unrepresented. In his brief submission, the Appellant argued that he was not 

satisfied with the decision of the District Land and Housing Tribunal as one 

of the witnesses did not appear. The witnesses contradicted each other. 

There is also no documentary exhibit for the transaction. It was not tendered 

in court.
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In rebuttal submission, the Respondent maintained that the documentary 

evidence on the sale was tendered and is in court file. He further argued that 

as to the claim on the statement of his witness, that was not raised in the 

trial court nor in the first appellate court. The appellant cannot raise it now. 

He denied that his witnesses contradicted themselves. The respondent 

prayed the appeal be dismissed with costs.

The respondent further observed that also the appellant's as "Piter" is not 

correct because prior it was shown he is "Peter".

In rejoinder submission, the appellant insisted that it is himself who 

appeared in this case from the lower tribunals. He prayed the court to accept 

his appeal for the reasons he had given. The respondent did not prove his 

case, he stressed.

I now embark on the first basis of this appeal which is that the District Land 

and Housing Tribunal grossly erred both in facts and law to rely on the 

evidence of Abdallah Sumry who did not either enter appearance in the Trial 

Tribunal and adduce evidence viva voce.
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In the submissions, the appellant did not submit on this ground of appeal. It 

as if it is abandoned. That is not all, as rightly pointed by the respondent in 

his reply to the petition of appeal, this is a new ground of appeal which was 

not raised in the 1st appellate tribunal. It cannot be raised in the 2nd appellate 

stage. Even if it were permissible to raise it at this stage the same has no 

foundation since, the record shows that the appellant was even afforded an 

opportunity to cross-examine the witness complained of, but had nothing to 

cross examine. The 1st justification of appeal has to and should be dismissed.

As to the complaint in respect of contradictory evidence on the part of the 

respondent, there is evidence from Abdallah Sumry who was not cross- 

examined to the effect that the respondent had been introduced to Abdallah 

Sumry as having a piece of land by the father of the appellant. That evidence 

stood uncontroverted and cannot be challenged at this stage. The ground of 

appeal is devoid of merits. It is as such thrown out.
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Another justification of this appeal at the bank of the appellant is the alleged 

lack of documentary evidence to prove the transaction. It is trite law that 

evidence may be documentary or oral. The trial tribunal and the first 

appellate tribunal were satisfied that the respondent proved his case on the 

balance of probabilities. I have no reason to fault the lower tribunals in their 

decisions. On the contrary, the appellant even lacks the locus stand, as the 

land he claims against is allegedly is the property of his late father (the estate 

of his late father). He ought therefore to be the administrator of the estate 

of his father where he ought to prove his being appointed by a court of law 

as such or to have proved that he is the heir in which case had to prove 

among other things that it was distributed to him.

Lastly, I have to comment on the observation by the respondent which 

appears to be a point of objection that the appellant's as "Piter" is not 

correct because prior it was shown he is "Peter", It was actually raised as 

a preliminary point of objection by the respondent in his reply to the petition 

of appeal. The appellant on his side argues that he is the one who appeared 

in both lower tribunals. I have given due consideration of the objection by 

the respondent and I find the same to be lame given the principle of 
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overriding objective. In any way typing error has never been a ground for 

reversal of a decision of a court. See Yusuph Masalu @ Jiduvi & 3 Others 

v Republic, Criminal Appeal No. 163 of 2017 CAT (Unreported) at 

pages 13 & 14.

Ultimately, the appeal is dismissed with costs.

It is so ordered.

DATED at SUMBAWANGA this 4th day of January, 2022

H ■" ■ ? )*j
J. F. Nkwabi

Nba--—judge
Court: Judgment delivered in chambers this 4th day of January 2022 in the 

presence of both parties in person.

J.F. Nkwabi 
JUDGE

7


