
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

ARUSHA DISTRICT REGISTRY 

AT ARUSHA

PC CIVIL APPEAL NO. 8 OF 2020

(C/F Arumeru District Court, Civil Appeal No. 17 of 2019, Originating from Emaoi 

Primary Court, Civil Case No. 18 of 2019)

JACKSON SABORE.................................................  APPELANT

VERSUS 

DANIEL SAREVO.....................................  RESPONDENT

JUDGMENT

1/6/2021 & 16/7/2021

ROBERT, J:-

The appellant, Jackson Sabore, having been aggrieved with the 

decision of the Primary Court of Emaoi in Civil Case No. 18/2019 filed an 

appeal at the District Court of Arumeru vide Civil Appeal No. 17/2019. Still 

aggrieved, the appellant registered this appeal against the judgment of 

the District Court.

Facts giving rise to this appeal reveals that the respondent, Daniel 

Sereyo, filed a suit against the appellant for a claim of TZS 6,000,000/= 

arising from breach of a loan agreement. It was alleged that the appellant 
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borrowed a total of TZS 6,000,000/= from the respondent on 5th day of 

March, 2018 repayable within one month and placed as security two 

bedroom house located at Olosiva area, Olorien Ward within the District 

of Arumeru. After a full trial, the trial court delivered judgment in favour 

of the respondent and ordered the appellant to repay the borrowed 

amount.

Aggrieved, the appellant knocked at the door of the District Court 

of Arumeru challenging the decision of the trial court. The District Court 

upheld the decision of the trial court and dismissed the entire appeal with 

costs. Dissatisfied, the appellant filed the present appeal armed with four 

grounds as follows;

1. That, the trial magistrate erred in law and fact when failed to consider 

that, appellant and respondent had never entered into a loan 

agreement amounted Tshs. 6,000,000/= and appellant had never 

signed the loan agreement.

2. That, the trial magistrate erred in law and fact when failed to consider 
that, appellant had never collected tshs. 6,000,000/= from 

respondent and he had never sent any person to collect the said 

money.

3. That, the trial court magistrate erred in law and fact when failed to 

consider that, appellant had never furnished his house as a security 

for loan taken from respondent herein.

4. That, the trial magistrate erred in law and fact when failed to evaluate 

the evidence adduced by the appellant during the hearing of the case.
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When this appeal came up for hearing on 16/3/2021, the appellant 

appeared in person without representation whereas the respondent was 

represented by Mr. Osujaki Lobulu, learned counsel. At the request of 

parties, the Court ordered parties to argue the appeal by filing written 

submissions.

The appellant argued the first and second grounds of appeal 

together. He submitted that, he did not enter into the loan agreement 

with the respondent and he neither signed the loan agreement nor 

collected the loan amount of TZS 6,000,000/= and put his two rooms 

house as security. He maintained that, at the trial court, the respondent 

himself testified that it was the second defendant (not the appellant 

herein) who collected the money on behalf of the appellant herein (See 

page 5 of the typed trial court proceedings).

He submitted further that, the trial court and first appellate court 

ought to have asked before passing judgment, whether appellant herein 

sent the 2nd defendant (at the trial court) to collect the borrowed amount 

on his behalf and whether the appellant signed the said loan agreement. 

He argued that had the trial court directed its mind on the said questions, 

it could have decided in favour of the appellant herein. As the appellant 

disputed to have received such loan it was the duty of the respondent 
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herein to prove his allegation under section 110(1) of the evidence Act, 

Cap. 6 R.E 2019.

Opposing this ground, Mr. Osujaki submitted that, the trial court and 

first appellate court were justified in their respective decisions based on 

the evidence on record. He argued that, the respondent testified at the 

trial court that the appellant is a person known to him and before lending 

the appellant the said amount TZS 6,000,000/=, the appellant and the 

second Defendant (at the trial court) had once borrowed TZS 8,000,000/= 

from the Respondent and placed the house of the appellant as security 

and the borrowed money was repaid by the appellant through the said 

2nd defendant without any problem. He submitted that, this was 

corroborated with the testimony of SU II Solomon Marungwe Metivoi.

He argued that, the respondent created trust from the said earlier 

dealings and gave the appellant another loan. At the trial, both the 

Defendants gave a general denial of their involvement in taking the loan. 

However, the testimonies of SMI and SM II were very detailed and 

convincing. The respondent herein testified on how the appellant had 

already paid TZS 100,000/= and promised to pay the outstanding amount.

He submitted further that, it was uncontroverted that the second 

defendant signed the loan agreement (exhibit Pl), he also admitted that 
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the appellant herein had authorized him to take loan on his behalf. The 

respondent further testified that he called the appellant to verify if the 

borrowed money was sent to him and the appellant confirmed the same. 

All this testimony was not disputed at the trial court.

On the issue that the trial court misdirected itself for failure to raise 

and resolve substantive issues pertaining to the dispute, he submitted 

that the trial magistrate direct himself on the right issues and addressed 

all the matters in controversy. However, he maintained that, this issue 

was not raised in the petition of appeal in this court, it was just raised and 

argued in the appellant's submission which is contrary to what the law 

requires.

Coming to the third ground, the appellant argued that, during the 

trial there was no document tendered to prove that the appellant placed 

his house as security for loan. It was even harder to prove that it was the 

appellant who received the loan taken by the 2nd defendant at the trial. 

He maintained that section 100 (1) and 110 (1) of the Evidence Act, Cap. 

6 (R.E 2019) places the burden of proof on he who alleges.

Contesting this ground, Mr. Osujaki first notified the court that, this 

was not among the grounds raised and decided at the first appellate court 

therefore, the appellant is not permitted to argue it without leave of this 
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court. However, in case the court decides to consider it, he urged the 

court to scrutinize the contents of exhibit Pl (loan agreement) in line with 

submissions of the learned counsel for the appellant at page 4, paragraph 

5. He maintained that exhibit Pl proved that the appellant placed his 

property as security for the loan. He maintained further that, since the 

appellant did not question the authenticity of the signature in exhibit Pl 

at the trial court, this court should decline this ground as a new ground 

which was not raised in the lower courts.

On the last ground, the appellant submitted that, the trial magistrate 

did not evaluate the evidence adduced by both parties as required by the 

law and reached into a shoddy decision that needs to be corrected. He 

referred the court to the decision in the case of Materu lesion & J Foya 

vs Sospeter [1988] TLR 102 to support his argument on the need to 

properly evaluate the evidence adduced by each party to a case. He 

prayed for the decision of the trial court and the first appellate court to 

be dismissed.

Responding to this ground, Mr. Osujaki submitted that, there is no 

evidence which the trial court ought to have and scrutinized to incline it 

to a different verdict. He maintained that, the cited case of Materu 

Lession and Foya (supra) is distinguishable from this since in the former 
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case the court was moved by speculative views to reach to its decision 

while in this case the court applied substantive before it to reach to its 

decision.

Having gone through the records of this matter and submissions of 

both parties, the question for determination is whether the district court 

analysed properly the evidence adduced before reaching to its decision.

The appellant is disputing the findings of the lower courts that, he 

sent Mr. Solomon (2nd defendant) to borrow some money from the 

respondent on his behalf and put his house as a security. He added that, 

he did not sign the said loan agreement and at the time Mr. Solomon was 

collecting the borrowed money from the respondent he had travelled. On 

his side, the respondent submitted that, the appellant did send Mr. 

Solomon to borrow some money from him and he gave him Tsh. 

6,000,000/=. Further to this the appellant placed his two bedroom house 

as security for the loan. He tendered exhibit Pl to prove the same.

The testimony of the respondent at the trial court reveals that, the 

one who signed the loan agreement and received the borrowed money 

from the respondent was Mr. Solomon (2nd defendant at the trial court) 

and not the appellant. He claimed to have done that on behalf of the 
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appellant herein. I find it convenient to let the respondent's testimony 

speak for itself:

"... Hipofika tarehe 5.3.2018mdaiwa No. IIalikuja mwenyewe nyumbani 

na kuniambia kuwa mdaiwa namba I amepata shida Zanzibar anahitaji 

fedha Tshs. 6,000,000/= miiioni sita anataka kuweka dha man a viie 

vyumba viwiii. Mdaiwa namba II aiipiga simu kwa mdaiwa namba I na 

ni/iongea nae aiisema ni kweii amemtuma mdaiwa No. II ambae ni 

mjomba wake niwapatie fedha Tshs. 6,000,000/= hivyo tuiikubaiana na 

Mdaiwa Na. II akaandika mkata ba na na kuweka mash a hidi wake ambao 

waiiweka Saini zao na hivyo niiimpatia mdaiwa No. II fedha Tshs. 

6,000,000/= miiioni sit ana kumtumia Mdaiwa No. I."

From the testimony above it is clear that, the one who borrowed, 

received the borrowed money and signed the loan agreement was the 

second defendant at the trial Court not the appellant. However, exhibit Pl 

(loan agreement) shows the name of the appellant herein as the one who 

borrowed the said. The appellant denied to have sent Mr. Solomon to 

borrow money on his behalf or place his house as security for the said 

loan. In the absence of any tangible evidence, this Court finds that the 

respondent failed to establish that the appellant instructed the second 

defendant to borrow the alleged money on his behalf. The respondent did 

not provide any evidence to establish that he spoke with the appellant on 

the phone to verify if he is the one who sent Mr, Solomon to receive 

money on his behalf.
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Although the testimony of Mr. Edward Sareyo Lukumay (SMII) who 

was alleged to be an eye witness shows that the appellant signed the loan 

agreement, he did not witness the signing since it was the second 

defendant returned the said loan agreement already signed and no one 

witnessed the appellant signing the agreement. In the circumstances, this 

Court finds no evidence to establish that the appellant signed the said 

agreement.

In the circumstances, I find this appeal to have merit. Consequently, 

I quash and set aside the decision of the trial court and the first appellate 

court. I give no order as to costs.

It is ordered accordingly.
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