
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
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CRIMINAL APPEAL NO. 119 OF 2020
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VERSUS 
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JUDGMENT

29/10/2021 & 3/11/2021

GWAE, J

The appellant was arraigned before the Resident Magistrate Court of 

Arusha at Arusha (trial court) with an offence of attempted rape contrary to 

section 132 (1) of the Penal Code Cap 16 R. E, 2002 (Code). Upon conviction 

the trial court sentenced the appellant to a term of statutory minimum 

sentence of thirty (30) years imprisonment.

Aggrieved by the decision of the trial court, the appellant has filed this 

appeal raising 11 grounds of appeal and one additional ground that, the trial 

court erred in law and in fact by convicting and sentencing the appellant 

while the charge sheet was defective.
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Briefly the gist of the prosecution case was to the effect that; On 15th 

September 2018 the victim (PW1) whose name shall not be disclosed, unlike 

what the trial court did, for upkeep of her self-esteem, met the accused now 

appellant, the appellant held the hand of the victim and took her to a nearby 

farm where he put his penis into PWl's vagina and after he had attempted 

to rape her. He then threatened her not to tell anyone. The appellant denied 

to have committed the offence charged.

At the hearing of this appeal, the appellant appeared in person, 

unrepresented whereas the Republic/respondent was represented by Ms. 

Alice Mtenga, learned State Attorney.

Supporting his appeal, the appellant sought for court's adoption of his 

groundsof appeal contained in the Petition of Appeal however he abandoned 

ground number 10 and 11 and maintained that he was convicted on 

defective charge sheet.

On the other hand, Ms. Mtenga supported the appellant's appeal by 

arguing that, the appellant was charged with an offence of attempted rape 

c/s 132 (1) of the Code but the charge sheet did not specify acts of the 

appellant as required under section 132 fl) (.a) (b) of the Code and more so 
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particulars of the offence were not specified. Therefore, she urged this court 

to be guided by the decision of the Court of Appeal of Tanzania in the case 

of Lulunge Lekale vs. The Republic, Criminal Appeal No. 40 of 2010 

(Unreported) adding that the complained defect by the appellant is incurable 

under section 388 of the Criminal Procedure Act Cap 20 Revised Edition 

2019.

Havin gone through the trial court's proceedings in particular on the 

charge sheet where on the statement of the offence the appellant was 

charged with an offence of attempted rape contrary to section 132 (1) of the 

Code. It is manifestly clear that, in the particulars of offence, it was vividly 

stated that on the 15th September 2018 at Sanganano area within the city. 

District and Region of Arusha did attempt to rape/have sexual intercourse 

with the victim (A.J) a girl aged seven (7) years.

It is a common ground that, a charge or information in a criminal trial, 

is the foundation of any prosecution of an offence facing an accused person. 

It follows therefore, a criminal charge must provide such accused person a 

road map of what is expected from the prosecution witnesses during the trial 

(See the decision in the case of Mathayo Kingu v. Republic, Criminal 

Appeal No. 589 of 2015 (unreported).
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In the case at hand the appellant was charged with an offence of 

attempted rape and the provisions that were cited to have been contravened 

was section 132 (1) of the Code. According to the charge and its particulars, 

the acts which constitute the offence as envisaged by section 132 (2) (a), 

(b), (c) and (d) were not stated. Provisions of section 132 (1) (2) (a)-(d) 

read as follows;

"132(1) Any person who attempts to commit rape 

commits the offence of attempted rape and except for 

the cases specified in sub-section (3) shall be liable 

upon conviction to imprisonment for life, and in any 

case shall be liable to imprisonment for not less than 

thirty years with or without corporal punishment.

(2) A person attempts to commit rape if, with intent to 
procure prohibited sexual intercourse with any girl or 

woman, he manifests his intention by:

(a) threatening the girl or woman for sexual 

purposes;

(b) being a person of authority or influence in 

relation to the girl or woman, applying any act 
or intimidation over her for sexual purposes;

(c) making any false representations to herfor 

the purpose of obtaining her consent;
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(d) representing himself as a husband of the 

girl or woman, and the girl or woman is put in 
a position where, but for the occurrence of 
anything independent of that person's will, 

she would be involuntarily carnally known 

(emphasis supplied)"

The essential ingredients, of the offence in question according to the 

evidence on the trial courts record are; that, the appellant attempted to 

have sexual intercourse with the victim by trying to insert her penis into the 

victim's vagina and threatening her not to shout, or intimidation, which in 

my considered view, as correctly argued by the learned counsel for the 

Republic, ought to have been included in the particulars of the offence. 

Therefore, it is my increasingly view that, the offence and particulars of the 

offence against the appellant ought to have been framed pursuant to the 

provisions of section 132 (1) & (2) (a) of the Code. The importance of 

disclosing essential elements of the offence was judicially stressed in the 

case of Isidori Patrice vs. the Republic, Criminal Appeal, No. 224 of 2007 

(Unreported) where the Court of Appeal of Tanzania stated that;

"It is now trite law that, the particulars of the charge shall 
disclose the essential elements or ingredients of the 

offence. This requirement hinges on the basic rules of 
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criminal law and evidence to the effect that, the 
prosecution has to prove that the accused committed the 

actus reus of the offence charged with the necessary 

mens rea.”

The same requirement of specifying ingredients of the offences in the 

charge sheets was judicially stressed in the case of Saidi Abdalah Malocho 

v. Republic, Criminal Appeal No. 20/2010 (unreported-HC at Mtwara) and 

in Opiyo v. Republic (1970) 1 EA 319.

As correctly submitted by the Respondent's counsel, failure to specify 

ingredient (act threatening of or intimidation) of the offence of attempted 

rape by the prosecution renders a charge defective and the same defect 

cannot be cured under the provision of section of 388 of the Criminal 

Procedure Act, Cap 20 Revised Edition, 2019.

Having determined, the appellants additional ground of appeal as 

herein above, I therefore find no reason to be curtailed determining other 

grounds of the appeal as the court's finding in the former ground disposes 

of this appeal.

Before I conclude this judgment, I find it worth noting to re-emphasize 

the requirement of section 33 of the law of child Act, Cap 13> Revised Edition,
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2009 which prohibits publication of any information or photograph that may 

lead to the identification of a child in any matter before a court unless with 

prior authorization by the court. That being the case, a name of a victim of 

any of the sexual offences ought to be hidden while composing a judgment 

as well as when recording her or his testimony since the victim is the 

innocent person who has been subjected to forcible sexual abuse.

Hence, it is advisable to keep on sympathizing with the victim including 

avoiding disclosing her or his name, prevent the defence from asking 

defamatory words and so and so forth. All adjudicators are therefore urged 

to abstain from disclosing names of victims of sexual offences as required 

by the law as well as the directive of his lordship, the chief Justice of the 

United Republic of Tanzania of 2018 vide his Circular No. 2 of 2018

That being said, this appeal is allowed for the reasons given, conviction 

and sentence of the trial court are quashed and set aside accordingly. The 

appellant should be released forthwith from prison as soon as practicable 

unless he is otherwise lawfully held.


