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M.MNYUKWA, J.

Before me is a second appeal against the decision of Iiemeia District 

Court in Civil Appeal No. 01 of 2021, which was decided in favor of the 

respondent.

The background to this appeal is briefly that, the appellant is alleged 

to have been living together with the respondent from the year 2012 to 

2019 when their relationship turns sour. It is the allegation of the 

appellant that they have lived under the same roof with the respondent 

and that they have acquired the reputation of being the husband and wife 

as provided for under section 160 of the Law of Marriage Act, Cap 29 R.E 

2021. That during the whole period of living with the respondent she was i



not told by the respondent that he had a Christian marriage, the 

respondent had introduced to her family and paid dowry and that during 

their cohabitation they were blessed to have one issue and to have jointly 

acquired the matrimonial properties including one residential house 

situated at Bupumula, Nyamihongo, one motor vehicle Toyota 1ST make 

with Registration No T 885 DNR and household items. That sometimes in 

2019, the misunderstanding arose between the appellant and the 

respondent.

Since they have failed to reconcile their dispute, the appellant 

petitioned before Ilemela Primary Court for a decree of divorce and the 

division of the matrimonial assets. After the full trial, the trial court 

established the presumption of marriage between the parties, ordered the 

division of the matrimonial assets acquired by the parties during their 

cohabitation, since the child was under the custody of the respondent, 

grant the right to access of a child to the appellant.

The respondent was not amused with the decision of the trial court 

and he appealed against the decision of the trial court and raised four 

grounds of appeal. After hearing the appeal, the appellate court decided 

in favour of the respondent. Dissatisfied with the decision of the first 

appellate court, the appellant appealed to this court and advanced three 

grounds of appeal to wit; U H /2



1. That the first appellate court erred both in law and fact to 

disallow the distribution of the properties acquired jointly by the 

parties during the subsistence of their relationship

2. That the first appellate court erred both in law and fact to quash 

the trial court decision without giving reasons of his departure 

regarding other orders granted by the court

3. That first appellate court Magistrate erred both in law and facts 

for misdirected himself to interpret section 160(2) of the Law of 

Marriage Act and departing from the interpretation of the Court 

of Appeal of Tanzania.

Wherefore, the appellant prayed from this court to allow this appeal 

with cost and restore the decision of the trial court.

By the order of this court dated 25/08/2021 the appeal was argued 

by way of written submissions. In this appeal, both parties were 

represented, the appellant engaged the services of Innocent Kisigiro and 

the respondent enjoyed the legal services of Linus Munisi. I thank the 

counsels of the parties for complying with the order of the court.

Submitting on the first ground of appeal, the counsel of the 

appellant avers that the first appellate court erred in law to revise the 

decision of the trial court. It is his submission that the trial court rightly 

found there is presumption of marriage that's why he proceeded to order 3



the division of the assets. He buttresses his position with the decision of 

the Court of Appeal in the case of Hemed S Tamim vs Renata 

Mashavu (1994) TLR 197 and the case of Harubushi Seif vs Amina 

Rajab (1986) TLR 221.

He went on to state that, it is undisputed that the appellant and 

the respondent lived together since 2012 in the same roof in various 

places such as Arusha, Dar es Salaam and Mwanza and that during their 

cohabitation she believed that that the respondent had no legal wife as 

he declared to be single at the time of paying the bride price way back in 

2012.

The counsel of the appellant submitted that the purported legal 

wife of the respondent had never been in Mwanza for the whole period 

when the respondent shifted to Mwanza and that all witnesses of the 

respondent except DW2 and DW3, testified that the appellant built the 

house jointly with the respondent. The counsel of the appellant added 

that, the first appellate court declared that the presumption of marriage 

is rebutted. He submitted that it is undisputed that the appellant and the 

respondent jointly acquired the properties and that the so called the legal 

wife of the respondent contribute nothing to the acquisition of the said 

properties including the residential house that has been developed by the 

appellant because the respondent was given a plot by his boss. He 4



supported his argument by cited the case of Cecilia Mshamu vs Dick 

Kawago (2001) TLR 318.

Submitting on the second ground, the counsel for the appellant 

stated that the first appellate court erred to quash the decision of the trial 

court without giving reasons for his departure concerning the other order 

of the trial court. He submitted that it is settled principle of law that the 

decision of the court should be supported with reasons. He added that 

the trial court properly evaluated the evidence of both parties and reached 

to that conclusion.

Submitting on the third ground, he averred that the first appellate 

court misdirected to interpret section 160 (2) of the Law of Marriage Act 

and departing from the interpretation of the Court of Appeal in the case 

of Hemed S Tamim (supra). The counsel of the appellant added that 

the appellant was surprised to hear that the respondent is legally married. 

She believes that the marriage certificate is not genuine and that the 

appellant had never met with the wife of the respondent except on the 

day when she came to testify before the trial court. He went on 

submitting that the first appellate court erred by failure to determine the 

fate of custody and other properties of the respondent as it was done by 

the trial court.



Responding, the counsel of the respondent on the first ground of 

appeal submitted that, the record is clear to the effect that the respondent 

had subsisting valid Christian marriage as evidenced by the marriage 

certificate tendered before the trial court by DW2 whose evidence was 

not contradicted. The counsel added that the act of the legal wife of the 

respondent to testify before the court shows that they have been living 

together as husband and wife for the entire period of their marriage and 

negates the assertion that the parties herein have been living together for 

eight years because a wife who has been abandoned for eight years would 

not get the audacity to testify before the court in favour of a man on 

matters that goes into a very root of her marriage. Therefore, the first 

appellate court was proper to disallow the division of the properties under 

the guise of presumption of marriage because the same never exist as 

the parties were living in a concubinage relationship.

The counsel of the respondent went on to state that the case of 

John Kirakwe vs Iddi Siko (1989) TLR 215 provides three conditions 

for presumption of marriage to exist and that similar position was stated 

in the case of Zacharia Lugendo vs Shadrack Lumilang'omba (1987) 

TLR 3 in which the parties in this case does not fit in all so long as the 

marriage between the respondent and another woman remained 

undissolved. That being the case the parties herein were not husband and 
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wife be it in religious or customary as the respondent had no capacity to 

marry due to the existing marriage. He buttresses his position by cited the 

case of Cecilia Mahamu vs Dick Kawago (2001) TLR 318. He added 

that, if the parties had no capacity to marry, they cannot acquire the 

matrimonial assets because there is no marriage between the parties 

because the same is guided by the law, he cited the case of Bi Hawa 

Mohamed vs Ally Seif (1983) TLR 32 to support his position. The 

counsel for the respondent strongly denied to have paid the bride price to 

the appellant as what the respondent did was to redeem his child and he 

was ordered to pay compensation.

On the second and third ground of appeal the counsel of the 

respondent submitted that there was nothing to fault the analysis of the 

first appellate court and that it is unfair to allege that the respondent 

fabricated his marriage certificate while the appellant had ample time to 

contradict it at the trial court. He added that the appellant's laxity to verify 

the respondent marriage status due to time constraints explains a lot 

about her disgraceful behaviour as no one could do it for her. The counsel 

for the respondent invites this court to be guided by factual reality, law 

and evidence on record and prayed the appeal to be dismissed because it 

lacks merits.

7



Re-joining, the counsel of the appellant maintains his position that 

the first appellate court erred to disallow the distribution of the properties 

acquired jointly by the parties during the subsistence of their relationship. 

Therefore, the first appellate court erred to revise the decision of the trial 

court and to have failed to appreciate the validity of the relationship as it 

is provided under section 160 of the Law of Marriage Act, Cap 29 R. E 

2019. He added that the appellant was not aware of the presence of the 

respondent's wife at the time of courtship and payment of bride price as 

the respondent assured her that he was not married.

The counsel of the appellant insisted that the parties were living 

under the presumption of marriage which entitled them to have the status 

of being husband and wife and so long as they have acquired jointly the 

properties, they are subject to division as it is provided for in the case of 

Yesse Mrisho vs Sania Abdul, Civil Appeal No 147 of 2016 and the case 

of Bibie Mauridi vs Mohamed Ibrahim (1989) TLR 162.

On the second ground of appeal, he re-joins that the first appellate 

court erred in quashing decision without assigning reasons thereto. On 

the third ground of appeal, he submitted that the first appellate court 

misdirected itself to interpret section 160 of the Law of Marriage Act, Cap 

29 R. E 2019.
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After considering parties' submissions, court records, relevant laws 

and practice, I find the main issue for consideration and determination by 

this court is whether the appeal is meritious.

As it was presented in the Petition of Appeal, the appellant prays 

this Court to allow this appeal because the first appellate court erred to 

disallow the distribution of the properties acquired during the subsistence 

of the relationship between the parties, the first appellate court 

misdirected itself to interpret section 160 of the Law of Marriage Act, Cap 

29 R.E 2019 and that the first appellate erred to quash the trial court 

decision without assigning any reasons thereto.

In the present matter, I will start with the third ground of appeal 

because it is the pertinent issue this Court is obliged to decide as it is 

centred on the concept of the presumption of marriage as it is provided 

for under section 160 of the Law of Marriage Act, Cap 29 R.E 2019. It is 

expected that, based on the available evidence, the law and the factual 

situation, this Court should decide whether on the circumstances 

prevailing in the present matter, the Court may invoke the above section. 

I am saying so because this is the provision of law that gives this Court 

power to recognize the status of the parties who have been living together 

in a relationship which is capable of invoking the said section. The relevant 

section is to the effect that: -
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"Section 160 (1) - Where it is proved that a man and woman 

have lived together for two years or more, in such 

circumstances as to have acquired the reputation of being 

husband and wife, the re shall be a rebuttable presumption 

that they were duly married.

(2) When a man and a woman have lived together in 

circumstances which give rise to the presumption provided 

for in subsection (1) and such presumption is rebutted in 

any court of competent jurisdiction the woman shall be 

entitled to apply for maintenance for herself and for every 

child of the union satisfying the court that she and the man 

did in fact live together as husband and wife for two years 

or more, and the court shall have jurisdiction to make an 

order or orders for maintenance and on the application 

made therefor either by the woman or the man, to grant 

such other reliefs, including custody of children, as it has 

jurisdiction under this Act to make or grant upon or 

subsequent to the making of an order for the dissolution of 

a marriage or an order for separation, as the court may 

think fit, and the provisions of this Act which regulate and 

apply to proceedings for, and orders of, maintenance and 

other reliefs shall, in so far as they may be applicable, 

regulate and apply to proceedings for and orders of 

maintenance and other reliefs under this section."

When one carefully scrutinizes the above provision of law, may notice 

that the intention of the legislature is not to defeat the spirit and the io



intention of the Law of Marriage Act. Also its intention is not to bring the 

unnecessary encroachment on the sanctity of marriage but rather to 

protect the couples who will be unjustly denied their rights particularly the 

reliefs sought when the relationship is dissolved after a long cohabitation.

The section is very clear that the court may invoke the above provision 

after satisfying that if one or both of the parties had no capacity to enter 

into the marriage contract and that the parties had never gone through 

the ceremony of the marriage.

Turning back to our case at hand, both the trial court and the first 

appellate court rule out that the respondent had contracted a Christian 

marriage which is monogamous in nature before he met the appellant as 

evidenced by the marriage certificate that was tendered and admitted as 

exhibit before the trial court. This is reflected at page eight (8) of the trial 

court's judgement and page nine (9) of the first appellate court 

judgement.

The important question that this Court need to address is whether the 

party who had contracted a monogamous marriage had the capacity to 

marry another person under the presumption of marriage or any other 

kind of marriage. The provision of section 15 of the Law of Marriage Act 

provides as follows: -

"S 15 (1) - No man, while married by a monogamous

marriage, shall contract another marriage." .ii



The above provision elucidates that so long as a party had 

contracted a monogamous marriage, he had no capacity to contract the 

other marriage so long as the earlier marriage still subsist. In our 

jurisdiction the monogamous marriage is purely to the follower of the 

Christian religious of which if the parties choose to be Christian, he is 

obliged to follow his faith so long he did not renounced his Christianity. In 

other words, there is restriction for a Christian who is married to contract 

another marriage.

In the present case, the appellant alleged that he was not aware if 

the respondent had married to another woman and that she knew the 

same when the respondent's wife came to testify before the court. As I 

have earlier noted, when the man contracted a monogamous marriage 

there is restraint to the other lady if his marriage still subsists to contract 

another marriage.

I am settled my mind that this Court should not accept the plea of 

being unaware of the status of marriage of a man so as to be covered 

under the umbrella of the presumption of marriage because if the same 

will be allowed it will defeat the spirit of section 9 of the Law of Marriage 

Act, Cap 29 R.E 2019 and will victimize the good purpose of section 160 

of the Law of Marriage Act, Cap 29 R.E 2019 from a serious misconception 

and misinterpretation.
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In the case of Francis s/o Leo vs Paschal Simon Maganga, 1978

LRT No 22, his Lordship, Hon. Mfalila, J (as he then was) held that;

"/I Christian who has neither renounced his faith nor 

divorced his wife has no capacity to marry another woman 

and therefore cannot invoke the presumption under section 

160 in his favour"

In light of the above decision, it is my considered view that the 

presumption of marriage may be rebutted if it can be proved that if one 

or both parties had no capacity to enter into a marriage contract. It does 

not matter for how long the parties lived together. The long cohabitation 

does not automatically convert concubines into wives.

In view of the circumstances of the above case, I agree with the 

finding of the first appellate court that the parties in the present case does 

not fit and cannot be accommodated into the provision of section 160 of 

the Law of Marriage Act. Cap 29 R.E 2019.

It has to be noted that the cases on the presumption of marriage 

cited by the appellant are distinguishable in the circumstances of our case 

at hand because in the cited cases, both parties were not married and 

they fit under the requirement of the provision of section 160 of the Law 

of Marriage Act, Cap 29 R.E 2019. Thus, this ground of appeal lacks merit 

and therefore fails. i\
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On the first ground of appeal the appellant averred that the first 

appellate court disallow the distribution of the properties acquired jointly 

by the parties during the subsistence of their relationship. Since the third 

issue has been answered in a negative, this issue is therefore follows as 

day follows night. So long as the presumption of marriage has not been 

established to the parties, the issue of the division of matrimonial assets 

can not arise. Looking at section 160(2) and section 114(2) of the Law of 

Marriage Act, the issue of the division of the matrimonial assets came in 

if the parties are presumed to be married or formally married as per the 

Law of marriage Act, Cap. 29 R.E 2019. (See the case of Bi Hawa 

Momahed vs Ally Seif, 1983 TLR 32. Bibie Maulid vs Mohamed 

Ibrahim 1989 TLR 162, and Yesse Mrisho vs Sania Abdul, Civil Appeal 

No 147 of 2016)

Since there was subsisted marriage on the part of the respondent 

and because the long relationship of the parties is not covered under the 

law, the trial court was wrong to invoke the provision of section 160(2) of 

the Law of Marriage Act, Cap 29 R.E 2019. As it was rightly observed by 

the first appellate court that the issue of the division of matrimonial assets 

can not be established if the presumption of marriage is not established.

It is my view that, if the appellant claims to have any share on the 

properties of the respondent, she can enforce the division of the

14



properties by way of filing the normal suit before a court of competent 

jurisdiction if she will prove that there was a contract of any kind between 

the parties but not a marriage contract. Therefore, this ground of appeal 

also fails.

On the second ground of appeal the appellant averred that the first 

appellate court erred to quash the trial court decision without giving 

reasons of his departure regarding other order granted by the trial court. 

It is my view that this issue should not detain me much. Upon looking at 

page 12 of the first appellate court, the court ruled out that the first 

ground of appeal dispose the appeal and that the entire appeal has merit. 

But going at page 2 of the first appellate judgement, the only order that 

has been advanced in the ground of appeal is the division of matrimonial 

assets. When looking closely at page 10 and 11 of the first appellate 

judgement it is clear that the issue of the matrimonial assets was 

discussed but it was not determined because the presumption of marriage 

was not established, and that was the reason for its departure with the 

finding of the trail court.

It is worth to note that, as it is clearly explained under ground one 

of appeal, after this Court finds there is no presumption of marriage, it 

can not make any consequential order as it is provided for under section 

160(2) of the Law of Marriage Act, Cap 29 R.E 2019. If the appellant wish
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to have the court order on the custody and access of a child she may file 

the appropriate application in the juvenile court as it is the court which 

has power to hear and determine the applications of that kind.

In the upshot, I find the appeal lacks merit and the same is hereby 

dismissed. No order as to costs.

It is so ordered.

M. MNYUKWA
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