
IN THE HIGH COURT OF TANZANIA 

(MWANZA REGISTRY) 

AT MWANZA

CRIMINAL SESSION NO. 39 OF 2020

THE REPUBLIC

VERSUS 

MOSHI S/O MAYEKA MASALU @ MASHAMBA MAYEKA

JUDGMENT
Date of Last Order: 08/10/2021
Date of Judgment: 12/10/2021

M. MNYUKWA, J,

The accused person, MOSHI s/o MAYEKA MASALU @MASHAMBA 

MAYEKA stands charged with murder contrary to section 196 of the Penal 

Code, Cap. 16 [RE: 2002] now [RE: 2019]. The accused person denied 

the charge and hence the full trial involving calling four prosecution 

witnesses and one witness for the defense.

The prosecution alleged that MOSHI s/o MAYEKA MASALU 

@MASHIMBA MAYEKA on 18th November 2018 at Nyamazugo village 

within Sengerema District in Mwanza Region, did murder one NJILE d/o 

BUNYA. During the trial, Mr. Hemed Khalid, Ms. Rehema Mbuya, and Ms.
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Sabina Choghogwe learned State Attorneys represented the Republic 

while Mr. John Edward, learned counsel represented the accused person.

The trial was conducted with the aid of three assessors namely; 

Kassim Athumani (56 yrs), Mariam Chendela (47yrs), and Martin Katigizu 

(56 yrs). I thank the counsels for their time and efforts in the finalization 

of this case and I extend my thanks to the lady and gentlemen assessors 

who sat with me and stated their opinion basing on the facts of the case. 

In summing up to the lady and gentlemen assessors, all of them opined 

that the accused person is guilty of the offence charged.

In building its case, the prosecution paraded four witnesses, namely; 

Enock Ndekeja Sengerema (PW1), Meshak Huru Bupamba (PW2), Dr. 

Jumanne Lubinza (PW3), and F5939 DC Mathew (PW4).

The prosecution side also tendered one exhibit namely; The Post 

Mortem Examination Report for the Deceased Njile d/o Bunya which was 

admitted and marked as exhibit Pl. The Doctor sufficiently proved that 

Njile d/o Bunya was indeed died. Fortunately, the deceased death was 

among the undisputed matters.

At the hearing, the prosecution paraded its first witness, one Enock 

Ndekeja Sengerema (PW1), who testified to the effect that, on 18 . 11. 

2018 at around 2:00 hours to 3:00 hours at night while he was at his 
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home in Nyamazungo Village, he heard a screaming sound "mwano" 

calling for help and he continued sleeping. When he heard the screaming 

sound again, he decided to follow and he finds that the screaming was 

from the house of Huru Bupamba, and when he arrived at the scene, he 

found a crowd of people and upon asking, he was told that Njile Bunya 

was murdered. He saw the body of the deceased lay on the floor with a 

cut wound at her neck and head. He was also told by the son of the 

deceased one Meshack Huru that at the fateful day someone knocked the 

door informing that the cows were destroying maize and when they came 

out they did not see any person, rather after sometimes he heard the 

screaming of his mother begging for help and when he was about to go 

out, his door was locked outside and he decided to write SMS to the 

neighbours but he receives no help.

He went on that, he made a call to the OCD of Sengerema and 

after a short period the police came to the scene and that the deceased 

was buried on 20.11.2018. He testified further that from his house to the 

home of the deceased is approximately 250 meters and that he did not 

witness the killing and to the moment he does not know who killed the 

deceased.
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PW2: Meshack Huru Bupamba, a form 4 graduate testified that, he 

is the son of the deceased Njile Bunya. On the fateful day when the 

murder occurred, around 3.00 hours at night he slept in another house in 

the same compound where the diseased was killed. He testified further 

that, on 18.11.2018 while at home sleeping, the deceased awaken him at 

night telling him that there was a person who told her that there were 

cows destroying maize and he went outside but he did not see any 

person. They both get back inside and after a minute he heard the door 

of the house of the deceased being broken and pushed and he heard the 

deceased calling for help and he went outside and saw two persons who 

assaulted by slashing the deceased with a machete. PW2 tried to follow 

when he was near to them he was threatened by a machete. He was able 

to identify them for they are his relatives. PW2 pointed out to the accused 

who was in the dock that he was the one who killed the deceased and 

adding that before the deceased died, she told him that it was the accused 

Moshi Mayeka Masalu who attacked and cut her.

He testified further that, he was able to identify the accused with 

the aid of the solar light and the moonlight, and the light was very bright 

and the accused was near the solar. He also saw the accused wearing a 

coat and he also identified his voice and thereafter he raised the alarm 



and Martin was among of the person who was present. He also testified 

that the incident took place at around 03:00 hours at night and he found 

his mother died. The burial ceremony of the deceased was conducted on 

20.11.2018 and he told the police that Moshi Mayeka Masalu and Thomas 

were the ones who killed the deceased and he did not know the 

whereabouts of Thomas.

When cross-examined, he stated that, in the compound of two 

houses, he lived in the one house second to that of the deceased and he 

was living with his wife and a daughter. He went on that, on a fateful day, 

through the window, he saw the accused assaulting by cutting the 

deceased and he identified them. He admitted to write a statement to the 

police station and told the police that the accused were Moshi Mayeka 

Masulu and Martin and when the statement was caused to be read by the 

learned advocate, the accused acknowledged that the evidence he gave 

in court and that which is written in the police differs. He added that the 

accused had a conflict with the deceased after he brought a witchdoctor 

who alleged that it was the deceased who was bewitching their brother 

and threatened to kill the deceased if their brother dies and it happens 

that the sick brother died in hospital when he was diagnosed with liver 
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problem. He denied having reported the matter to the police station 

before this incidence.

PW3: Dr. Jumanne Lubiza, a medical doctor who is working at 

Sengerema District Hospital since 2008, testified that on 19.11.2018 he 

conducted a post-mortem examination of a body of a woman aged 63 

years who was injured and had a deep cut wound at the neck and head. 

The body was introduced to him as the body of Njile d/o Bunya and he 

thereafter wrote the report which he identified and prays to tender it as 

an exhibit and the same was admitted as Exhibit Pl.

PW4: F. 5939 DC Mathew, a police officer working as a criminal 

investigator at Sengerema police station, testified that on 1/5/2019 he 

wrote the caution statement of the accused person after he had followed 

the due process of law. When PW4 prays to tender it as an exhibit, it was 

objected by the defence side and ultimately the cautioned statement was 

rejected by the court.

At the closure of the prosecution case, the defence case opens and 

the defence has only one witness Moshi s/o Mayeka Masalu (DW1) the 

accused. Giving his evidence under oath, he testified that, on 18.11. 2018 

he was at his home sleeping with his family and on 19. 11. 2018 he 

received a call from his sister Kurwa who informed him that their 
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stepmother was murdered. He informed his family and he did not attend 

the burial because his son was sick, he was suffering from "degedege". 

He testified further that, PW2 knows where he lives and from when the 

incidence of murder occurred, he was at his home and on 30.04.2019 

which is approximately 6 months later, he was arrested and accused on 

the death of Njile d/o Bunya. He added that he did not involve and he 

does not know Mathias Nyitaze Matemela.

When cross-examined, he admitted to know Njile d/o Bunya who he 

claim to be his stepmother and that she died on 18.11.2018 and Amin 

Huru, his brother, who also died in 2017. He attended his burial and a 

family meeting that was conducted after his death where Thomas and 

the deceased Njile Bunya were also present.

Having considered the evidence on record, and based on the 

common ground that the deceased died on 18.11.2018, according to post

mortem examination report admitted as Exhibit Pl that reveals the cause 

of death was due to severe head injury, harmorphage. I am now in the 

position to determine the case and the issue before me is whether the 

accused person one Moshi s/o Mayeka Masalu murdered the deceased 

one Njile d/o Bunya.
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When a charge of murder is preferred against an accused person, 

the onus is always on the prosecution to prove not only the death of the 

deceased but also the link between the alleged death and the accused 

person. The prosecution must prove the case, the standard of proof is 

beyond a reasonable doubt. The prosecution must prove the charge 

against the accused person and must not leave a shadow of a doubt that 

the accused charged did indeed kill the deceased in the manner stated in 

the information. Failure of the prosecution to prove the charge against 

the accused, the court must acquit the accused person.

It is a settled principle of law in criminal justice that the onus of proof 

in criminal cases, that the accused committed the offense charged, is 

always on the prosecution side and not on the accused person. It is 

reflected under Section 110 and Section 112 of the Evidence Act, Cap.6 

[RE: 2019], and cemented in the case of Joseph John Makune v R 

[1986] TLR 44, where the Court of Appeal held that:

"The cardinal principle of our criminal law is that the burden is 

on the prosecution to prove its case; no duty is cast on the 

accused to prove his innocence. There are a few well-known 

exceptions to this principle, one example being where the 
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accused raises the defence of insanity in which case he must 

prove it on the balance of probabilities..."

The second principle is that the standard of proof in criminal cases that is 

required by law is proof beyond a reasonable doubt. The Court of Appeal 

of Tanzania in the case of Mohamed Haruna @ Mtupeni & Another v 

R, Criminal Appeal No. 259 of 2007 (unreported) held that:

"Of course, in cases of this nature, the burden of proof is always 

on the prosecution. The standard has always been proof beyond 

a reasonable doubt. It is trite law that an accused person can 

only be convicted on the strength of the prosecution case and 

not on the basis of the weakness of his defence."

As it is, that before me, it is a murder charge, it is vitally important 

for the prosecution to prove malice aforethought, for the offence of 

murder entails the killing of a person with malice aforethought. The 

accused is charged under Section 196 of the Penal Code, Cap. 16 [RE: 

2019] which provides that:- "Any person who, with malice aforethought, 

causes the death of another person by an unlawful act or omission is guilty 

of murder".

Therefore, the prosecution is duty-bound to prove the case against 

the accused person at two stages; first that it is the accused person who 
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killed the deceased Njile d/o Bunya, and secondly, that they did commit 

the killing with malice aforethought as stipulated under section 200 of the 

Penal Code, Cap. 16 [RE: 2019]. The Actus Reus is proved for it is not 

disputed that Njile d/o Bunya died and the cause of death was due to 

severe deep cut inflicted on her body at the neck and head which resulted 

to the severe bleeding as stated on exhibit Pl. The deep-cut wounds were 

brutally inflicted by using a sharp object. Therefore, the assailants do it 

with malice aforethought and there is no dispute that the assailant 

contemplated and intend to kill.

Now, the most contentious issue before me and which prompted 

the trial of this case is whether it is the accused persons, Moshi s/o Mayeka 

Masaiu who killed the deceased Njile d/o Bunya.

It is from the records that the accused person denied having 

committed the offence charged. The prosecution paraded four witnesses 

PW1, PW2, PW3, and PW4 whereas PW2 testified to have seen the 

accused committing the offense. The prosecution also relied on one 

admitted exhibit, the post-mortem report (Exbibit Pl).

On the premises, I have to go through the prosecution evidence to 

find the evidence that pointed out to the accused person. Plainly, the 

evidence of PW1 did not directly implicate the accused person for not only 
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that PW1 denied to know who killed the diseased, but the rest of his 

evidence is hearsay evidence which as a general rule is not admissible 

because it is contrary to the requirement of the provision of section 62 of 

the Evidence Act Cap. 6 [RE: 2012] now [RE: 2019] which require oral 

evidence to be direct. PW3 evidence was to the extent that the deceased 

actually died together with the post mortem report (Exhibit Pl). PW4 

evidence did not the same implicate the accused for the caution statement 

intended to be tendered was not admitted. I find that the evidence that 

points to the accused person is the evidence of PW2 who is an eyewitness.

It is from this perspective that this court is obliged to analyze the 

evidence on the record as to whether the identification of the accused 

person by PW2 was proper. As stated in Philip Rukaiza v R, Criminal 

Appeal No. 215 of 1994 at Mwanza (unreported), the Court of Appeal of 

Tanzania held that:"

The evidence in every case where visual identification is what is 

relied on must be subjected to careful scrutiny, due regard being 

paid to all the prevailing conditions to see if in all the 

circumstances, there was really sure opportunity and convincing 

ability to identify the person correctly and that every reasonable 

possibility of error has been dispelled. There could be a mistake 
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in the identification notwithstanding the honest belief of an 

otherwise truthful identifying witness."

Just to remind ourselves, it was the PW2 testimony that on a fateful 

day he was at the scene and he saw the accused persons who he 

recognizes. He testified to having identified the accused via the solar light 

and the moonlight and much as he tells, he was able to recognize the 

voice of the accused. He went on further that, the deceased before she 

passed away, named the accused that he was the one who assaulted her.

It is from the evidence by PW2 that I will determine, to find out the 

strength of the accusation against the accused person. PW2 evidence was 

to the effect that he saw the accused at the scene murdering the 

deceased. Bearing in mind that, the murder took place at the midnight 

between 02:00 to 03:00 hours, sparks the issue of identification of the 

accused person. Undoubtedly, the law of visual identification is that, such 

identification must be watertight in order to find conviction. It is pertinent 

that I refer to the guidelines on visual identification as stated by the Court 

in its landmark decision in Waziri Amani v. Republic [1980] TLR 250, 

where the Court cautioned, that:

"... evidence of visual identification, as Courts in East Africa and 

England have warned in a number of cases, is of the weakest 
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kind and most unreliable. It follows therefore, that no court 

should act on evidence of visual identification unless all 

possibilities of mistaken identity are eliminated and the court is 

fully satisfied that the evidence before it is absolutely watertight 

"[emphasis added]

Then, the Court stated that:

"Although no hard and fast rules can be laid down as to the 

manner a trial Judge should determine questions of disputed 

identity, it seems dear to us that he could not be said to have 

properly resolved the issue unless there is shown on the record 

a careful and considered analysis of all the surrounding 

circumstances of the crime being tried, We would, for example, 

expect to find on record questions as the following posed and 

resolved by him: the time the witness had the accused under 

observation; the distance at which he observed him; the 

conditions in which such observation occurred, for instance, 

whether it was day or night-time, whether there was good or 

poor lighting at the scene; and further whether the witness knew 

or had seen the accused before or not. These matters are but a 

few of the matters to which the trial Judge should direct his mind
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before coming to any definite conclusion on the issue of identity."

[Emphasis added]

(See also the case of Shamir John v Republic, Criminal Appeal No. 166 

of 2004 CA (unreported), Oscar Mkondya & 2 Others vs DPP, Criminal 

Appeal No. 505 of 2017 and Hatibu s/o Mohamed Maulid @ Kausha 

@ Said s/o Mohamed @ Mwanawatabu Kausha vs The Republic, 

Criminal Appeal No 26 of 2018)

Guided by the above authorities, In my determination, I have 

subjected the evidence of PW2 on thorough and careful scrutiny and 

having done so, I am settled that the accused was not positively identified 

at the scene of crime for the possible elements of incorrect and mistakenly 

identification were not eliminated.

The reasons for my findings are that: First, PW2 did not show the 

time that he observed the accused at the scene of crime and the 

environment that lead to his recognition. Secondly, the accused person 

gives two versions of evidence on how he identified the accused. One 

version, when testified in chief was to the extent that, he went outside 

his house when he heard the deceased begging for help and he saw the 

accused person and when he was near to the accused, he was threatened 

by a machete and he ran away. The second version when cross-examined 

was that, while the accused were assaulting by cutting the deceased, PW2 
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saw and recognized the accused through the window in the aid of the 

moonlight.

The Court of Appeal in the case of Oscar Mkondya and two 

others vs DPP, Criminal Appeal No 505 of 2017 (unreported) as cited 

the case of Jaribu Abdalla vs Republic, Criminal Appeal No 220 of 1994 

in which the Court held that;

in matters of identification it is not enough

merely to look at the factors favoring accurate identification. 

Equally important is the credibility of witnesses. The 

conditions of identification might appear ideal but that is no 

guarantee against untruthful evidence...."

Thirdly, admittedly, the accused was no stranger to PW2, and taking 

into consideration that it was midnight at around 2:00 to 3:00 hours, the 

source of light is the key to the identification of the accused. PW2 referred 

to the two sources of light that are moonlight and solar light. Basing on 

the moonlight, though under some circumstances moonlight can be a 

source of light to enable a person to identify a person at night, PW2 was 

required to testify as to the intensity of the moonlight that enabled him 

to identify the accused. PW2 evidence that there was a moonlight without 

explaining as to the intensity of the same cannot suffice.

Again, PW2 testified that, besides the moonlight, there was a solar 

light and went far that the accused stood near the solar light. PW2 only 

15



names the light that at a material time the area was also illuminated by 

solar light but he did not tell the strength of the light, the description as 

to the size of the solar light, the size of the area illuminated, and to its 

sustainability of the solar generating power, taking into account that the 

time referred to is between 2:00 and 3:00 hours at night, that means to 

what extent the solar power was able to generate the light to the time 

the murder occurred. (See. Potian Joseph vs The Republic Criminal 

Appeal No. 200 of 2015,)

On the voice identification, I find it should not detaining me much 

for voice identification is rarely and dangerous to be relied on. In the case 

of Nuhu Selemani V R (1984) TLR 93 where it was stated that: -

"Also, it is notorious that voice identification by itself is not very 

reliable."

In Stuart Erasto Yakobo V R, Criminal Appeal No. 202 of 2004 

(unreported) it was further observed that: -

"For voice identification to be relied upon it must be established 

that the witness is very familiar with the voice in question as 

being the same voice of a person at the scene of crime

Taking into account of what has been stated in the above cited cases, 

PW2 did not give any description as what made him to identify the voice 

of the accused as against of any other and the words uttered, (see also

16



Baldwin Komba @ Ballo versus Republic (CAT) Criminal Appeal No. 

56 of 2003 (unreported). Kanganja Ally and Juma Ally versus 

Republic (1980) TLR 270)

In this matter, therefore, conditions in which the identification was 

allegedly to bedone were far less than conducive for proper and 

unmistakable identification. They fell short of the required standard, 

circumstances of the case would not enable PW2 to make a correct 

identification. The fact that PW2 had to rely on the combined impact of 

the moonlight and the solar light is a testimony that could not establish 

the area which was illuminated and intensity of the light that could enable 

the identification.

Owing to this serious undoing, courts have been warned against 

relying on the testimony unless all possibilities of mistaken identity are 

eliminated. This position was emphasized in the case of Galous Faustine 

v. R, Criminal Appeal No. 2 of 2009 (unreported), the Court of Appeal of 

Tanzania had the following observations:

"The law on visual identification, be it of a stranger or of a known 

person (i.e. recognition) is now well settled. It is trite law that 

such evidence is of the weakest type and Courts should not act 

on it unless all possibilities of mistaken identity are eliminated. 

Furthermore, the Courts must be fully satisfied that the evidence 
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clearly shows the conditions favouring a correct identification and 

is accordingly watertight." {Emphasis added].

Equally, in the case of Joseph Michael and Another v R Criminal 

Appeal No. 213 & 215 of 2014 (unreported) it was stated that,

"We wish to stress that even in recognition cases, dear evidence 

on the source of light and its intensity is of paramount 

importance. As occasionally held, even when a witness is 

purporting to recognize someone whom he knows, as was the 

case here, mistakes in recognition of dose relatives and friends 

are often made." [Emphasis added].

But much as principles were set, the important point is as to the 

credibility of the witness for eye witness testimony can be a very powerful 

tool in determining a person's guilt or innocence but it can also be 

devastating when false witness identification is made due to honest 

confusion or outright lying.

In Jaribu Abdalah v Republic (supra), CAT which was quoted with 

authority in the case of Mawazo Mohamed Nyoni @ Pengo & 2 

Others vs Republic, Criminal Appeal No. 184 of 2018 held that: -

"In a matter of identification is not enough merely to look at 

factor favoring accurate identification equally important is the 
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credibility of the witness, the ability of the witness to name the 

offender at the earliest possible moment is reassuring though not 

a decisive factor"

Much of what have been discussed above, PW2 testified to having 

seen the accused person on the scene assaulting the deceased. From the 

material date, the matter occurred on 18.11.2018 the accused was later 

arrested on 30.04.2019 with no explanation from the prosecution 

whether the accused escaped or not, and whether the police were right 

away notified that it was the accused who murdered the deceased.

In his defence, DW1 cast doubts that he was living with his family 

all along from when the deceased was murdered on 18.11.2018 to the 

day he was arrested on 30.04.2019 and the prosecution did not object. 

What stands tasking my mind is if at all PW2 identified the accused, why 

he did not inform the crowd of people who gathered after the alarm or 

the police officers who arrived at the scene of crime shortly after the 

incident. Siding with the wisdom stated in the case of Marwa Wangiti 

Mwita & Another vs. Republic, 2002 TLR 40, as cited in the case of 

Hamisi Yazidi vs The Republic, Criminal Appeal No 381 of 2015, it 

was held that: -
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" The ability of the witness to name a suspect at the earliest 

opportunity is an important assurance of his reliability, in the 

same way as unexplained delay or complete failure to do so 

should put prudent court to inquiry

Again, the Court of Appeal in the case of Samson Samwel vs The 

Republic, Criminal Appeal No 253 of 2017, the court pointed out that

"As PW1 did not mention the appellant at the most opportune time, the 

reliability of his evidence that he identified the appellant is highly 

doubtful. This was emphasized by the Court that it is trite principle that 

the ability to mention the suspect at the earliest opportune time is of the 

utmost importance as it is proves reliability of the witness."

In our case at hand, PW2 did not show in his evidence that at what 

time he informed the police that it was the accused person who killed the 

deceased and though claimed to have made a statement in the police 

station after the murder incident had occurred, his statement was not 

among of the evidence tendered by the prosecution.

Following the principle of criminal law and taking into 

consideration that this is a murder case that attracts capital 

punishment, however slightly the doubt raised, the trial court has to 

direct itself in deciding in favour of the accused, and the accused
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ought to be only convicted on the strength of the prosecution case as 

it was held in the case of Christian s/o Kaale and Rwakiza s/o 

Bernard v R (1992] TLR 302. Therefore, I proceed to acquit the 

accused person, MOSHI s/o MAYEKA MASALU unless held for other 

lawful reasons.

Assessors

It is so ordered.

M.MNYUKWA 
JUDGE

L2/10/2021

discharged.

Right of appeal explained to the parties.

M.MNYUKWA 
JUDGE 

12/10/2021
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