
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(IN THE DISTRICT REGISTRY)

AT MWANZA

MATRIMONIAL APPEAL NO. 03 OF 2021

(Arising from the District Court ofSengerema atSengerema in Matrimonial
Cause No. 01 of2020)

ALOYCE MASALU MAPEMBE.............................. APPELLANT

VERSUS

PAULINA ROMANUS MASONGA......................RESPONDENT

JUDGMENT
Last Order: 25.08.2021

Judgment Date: 30.09.2021

M. MNYUKWA, J.

This is a first appeal against the Judgement of the District Court of 

Sengerema in Matrimonial Cause No. 01 of 2020.

The background to this appeal is briefly that, the respondent Paulina 

Romanus Masonga approached the District Court of Sengerema prayed for 

judgement and decree that the court should issue a decree of separation after 

declared the union between the parties has broken down, equal division of 

the assets acquired by the parties through their joint efforts, custody of 

children and the respondent be ordered to pay monthly maintenance at the 

rate of Tshs 150,000/=. It was established through the evidence of the 



parties and their witnesses that the appellant Aloyce Masalu Mapembe lived 

with the respondent Paulina Romanus Masonga as husband and wife from the 

year 2002 to the year 2017, almost 15 years. During their cohabitation, they 

were blessed to have four children and acquired properties through their joint 

efforts. As there was no formal marriage between them, the trial magistrate 

made a finding that the status of the parties falls under section 160(1) of the 

Law of Marriage Act, Cap 29 [R.E 2019] and proceeded to grant the following 

orders

1. The equal division of the house located at Sengerema, being the 

property acquired by joint effort of petitioner and respondent, after 

evaluation, and the shop of clothes located at mission Sengerema is 

awarded to the petitioner

2. The custody of children is awarded to the petitioner, the respondent 

is accorded right to visit his children unless such arrangements 

interfere with their school calendar

3. The respondent to pay Tshs 150,000/= per month for maintenance 

of his four children

4. The respondent to provide necessities such as shelter, food, clothing 

and medical care for his four children

5. The respondent to continue paying for school fees of his four 

children as per section 129(1) of the Law of Marriage Act, Cap 29 

[R.E2019J.
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Dissatisfied with the above decision of the District Court of Sengerema, 

the appellant appealed to this Court on the following grounds as they are 

produced in his own verbatim;

1. That the District Court misdirected itself by ordering the appellant 

to pay the amount of Tsh 150,000/= monthly for maintenance of 

children yet he was ordered to provide necessities of shelter, 

food, clothing, medical care and paying school fees for children

2. That the trial District Court misdirected itself by ordering the 

appellant to pay the amount of Tsh 150,000/= monthly for 

maintenance of children and to provide necessities of shelter, 

food, clothing, medical care and paying school fees for the 

children without considering the amount of income generated by 

the appellant per month

3. That the trial District Court grossly erred in law and facts by 

ordering the equal distribution of the matrimonial house and 

awarding the shop of clothes to the respondent without 

considering the level of contribution in each party to the 

acquisition of those properties.

The appeal was argued orally through audio teleconference where 

parties were remotely present online. In arguing the appeal, both parties were 

unrepresented.
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Submitting on the grounds of appeal, the appellant averred that, his 

income per month is Tshs 300,000/= yet the trial court ordered him to pay 

monthly maintenance for their children at the rate of the Tshs 150,000/= 

apart from being ordered to provide other necessities of life such as shelter, 

food, clothing, medical care and school fees.

He went on to state that, the said income of Tsh 300,000/= is also used 

to cover his living costs such as daily payments of the transport costs from 

home to his place of work and other living costs.

On the issue of the division of the assets, the appellant submitted that, 

the trial court did not consider the contribution of each party in acquisition of 

the assets, therefore it was not proper for the trial court to order equal 

division of the assets because the respondent was a mere house wife while 

the appellant was employed.

He went on to refute the trial court decision by failure to order the 

distribution of the shop of clothes since the said shop was exclusively awarded 

to the respondent while the same was run by using appellant's salaries.

In responding, the respondent submitted that she is not a mere wife as 

alleged by the appellant. She averred that she is a farmer and also engaged in 

small business. She went on to submit that, the trial court was correct to 

order the appellant to pay monthly maintenance of Tshs 150,000/= for four 

children since that amount is reasonable. , a
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Submitting to the issue of the division of assets the respondent averred 

that, the trial court was correct to order equal division of the house because it 

was acquired during the subsistence of their marriage and because the 

respondent had contributed to its acquisition since she is a farmer and also 

engaged in small business. As far as the shop of clothes is concerned, the 

respondent submitted that the said shop was closed at the time when their 

relationship turned sour and the same is now operating after borrowing some 

money.

Rejoining, the appellant reiterated what he had submitted in chief but 

added that, the shop was never closed and the respondent is still running the 

business.

After considering the rival submissions of parties, and going through 

the available records, I am mindful to the principle of the law that the first 

appellate court is obliged without fail to appraise the evidence on record and 

come up with its own findings of fact if the evidence so revealed. (See the 

case of Yohana Dionizi and Shija Simon v R, Criminal Appeal No 114 of 

2015 and the case of Jumanne Salum Pazi v R (1981) TLR 246)

From the Petition of Appeal and submissions of the parties, I find the 

main issues for consideration and determination in this appeal are:-

1. Whether it was correct for the trial court: to order the appellant 

to pay a monthly maintenance for four children at a rate of 



Tshs 150,000/= and provide other necessities such as shelter, 

food, clothing, medical care and school fees.

2. Whether it was proper for the trial court to order equal 

division of the house without considering the contribution 

made by each party in its acquisition and

3. Whether it was correct for the trial court to order the shop to 

be exclusively the property of the respondent without 

considering the contribution of the appellant.

Before I embark to determine the first issue I think it is better to make 

an observation on the term maintenance. Maintenance can simply mean 

support. For my understanding, maintenance of children covers the essentials 

or necessities for the survival and development of a children. Those 

necessities may include but not limited to the provision of food, clothes, 

shelter, education, medical care and school fees to mention a few.

In our jurisdiction, there is a legal responsibility to a parent to provide 

maintenance to children regardless whether the parents are marries or 

unmarried. The legal responsibility is derived from the two distinct laws 

namely, the Law of Marriage Act, [Cap. 29 R. E. 2019] and the Law of the 

Child Act, [Cap. 13 R. E. 2019].

When going through section 129 (1) of the Law of Marriage Act 

(supra), it categorically provides that;
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... it shall be a duty of" a man to maintain his children 

whether they are in his custody or the custody Of any person, 
either by providing them with such accommodation, clothing, 

food and education as may be reasonable having regards to 
his means and station in life or by paying the cost thereof.

While the law of Marriage Act, cover the children whose parents are 

married or presumed to be married, the Law of the Child Act, [Cap. 13 R. E. 

2019] is a specific law dealing with the child rights regardless of whether their 

parents are married or not. Its main aim is to promote, protect and maintain 

the welfare of the child as it is reflected under section 44(a) which provides 

that;

'71 court shall consider the following matters when making 

a maintenance order

(a) The income and wealth of both parents of the 
child or any of the person legally liable to maintain the

child."

Now coming back to our appeal at hand, regarding the first ground it is 

my view that since the court gave rise to a presumption of a marriage as 

provided for under section 160 (1) of the Law of Marriage Act (supra) and 

such presumption is not rebutted, it automatically gives the court power to 

order maintenance of children upon the application made by the party. That 

power of the court to order maintenance is derived from section 160(2) of the 

Law of Marriage Act (supra).
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In the instant appeal, it is on record that the monthly earning of the 

appellant is Tshs 355,000/= of which out of that amount the court ordered 

the appellant to pay a monthly maintenance for four children at a rate of Tshs 

150,000/=. It is the submission of the appellant that he cannot afford to pay 

monthly maintenance at such rate and at the same time pay the other 

necessaries of life such as food, shelter, clothing, medical care and school 

fees. His contention is based on the fact that his monthly income which is his 

salary is also used to cover other living costs.

Having gone through the records and the submission of the respondent, 

the respondent averred that she is a peasant and a businesswoman. The 

same is reflected at page 8 of the trial court proceedings.

As I have earlier pointed out, it is my considered view that, the legal 

responsibility to maintain children is vested to both parents. If the appellant is 

earning income through salary and ordered to pay monthly maintenance, why 

the respondent was not ordered to contribute to other necessities of life 

because she is also earning income through farming and business.

It is my opinion that, even if section 129(1) of the Law of Marriage Act 

(supra) provides the primary duty of a father to maintain the children 

according to his means, but if the means of the father is insufficient, it does 

not prohibit the mother to contribute.
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I am therefore, convinced to rule out that, so long as those are the 

children of both parents, and the respondent demonstrated that she is 

earning income, it is my opinion that, the court could have ordered her to 

contribute to the maintenance of her children as it is provided for under 

section 44(a) of the Law of the Child Act (supra).

Furthermore, considering the simple meaning of maintenance, I am of 

the view that the trial court did not direct itself to the law when specifically 

ordered that Tshs 150,000/= be paid by the appellant as a monthly 

maintenance to cover items of necessities of life. This is because apart from 

paying such an amount, the appellant was also ordered to pay for other 

necessities such as food, clothing, medical care, shelter and school fees. For 

that reason, I am settled that the trial court did not do justice to the appellant 

for its failure to specify the items of necessities to be covered through 

monthly payment as well as failure to order the respondent to contribute to 

the maintenance of their children.

I am persuaded with the constitutional principle of the Republic of 

Kenya that parental responsibility is a shared responsibility. As it was rightly 

observed in the case of S.A.K - Vs- Z.D.N.P (2019) eKLR in which the 

court held that;

" The duties referred to above include inter alia the duty of 
a parent to maintain the child and in particular to provide 
him with food, shelter, clothing, medical care, education
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and guidance. Parental responsibility falls on both parents 
and no parent has a superior right or claim against the 

other in exercise of parental responsibility".

The above decision reflects the spirit of the Law of the Child Act (supra) 

under section 44(a) which emphasizes on the matters to be considered by the 

court when making maintenance order of the children.

For the foregoing discussion, I allow the first and second grounds of 

appeal, and I make an order that the appellant should pay monthly 

maintenance of Tshs 150,000/= per month while other necessities of life 

including school fees and medical care should be contributed by the 

respondent.

Before I venture to the other ground of appeal which will answer the 

second framed issue, I would like to make it clear that it is the parties' 

pleadings that gives focus to the court on how to go about the case and how 

to confine itself in the case before it. As it was defined in the book titled Civil 

Procedure with Limitations Act, 1963 by C.K Takwani, 7th Edition, Eastern 

Book Company which stated that;

"Pleadings are statement in writing drawn up and filed by 

each party to the case, stating what his contentions will be 
at the trial and giving all such details as his opponent 
needs to know in order to prepare his case in answer."

Thus, pleadings aimed to avoid surprise to the parties and help the 

court to confine on issues raised from it. In our jurisdiction there is an
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emphasis on the parties to stick on their pleadings. As it has been pointed out 

by the Court of Appeal of Tanzania in the case of Barclays Bank (T) Ltd vs. 

Jacob Muro, Civil Appeal No. 357 of 2019 in which the court observed that;

"We feel compelled, at this point, to restate the time- 

honoured principle of law that parties are bound by their 

own pleadings and that any evidence produced by any of 

the parties which does not support the pleaded facts or is 
at variance with the pleaded facts must be ignored".

In our case at hand, the pleadings which has been filed in the trial 

court was the petition for separation and reply to the petition for separation. 

In those pleadings the issue of the shop was pleaded by the appellant. In his 

reply to the petition, looking at paragraph 16, the appellant stated that he 

partly admitted that there were matrimonial properties which were jointly 

acquired by the parties in which one of it was a shop located at Sengerema. 

Furthermore, under paragraph 23(d) of the same reply the appellant prayed 

the court to issue a declaration that the respondent was not entitled to any 

maintenance from the appellant as the appellant has been providing all 

necessary needs to the family and he opened up shop business in order for a 

respondent to run her life.

Going through the trial court's proceedings at page 8, the respondent 

when was under oath stated that she had a shop. That evidence was not 

challenged by the appellant in cross examination. This means that the 

appellant agreed with the assertion of the respondent that she owned the



shop. As it was rightly observed by the Court of Appeal of Tanzania in the 

case of Nyerere Nyague v R, Criminal Appeal No. 67 of 2010 (unreported) 

that failure by the other party to cross examine the opponent party indicates 

that the other party admitted the evidence tendered before the court.

Again, the trial court's proceedings do not show at any point the 

appellant in his testimony given under oath made any statement concerned 

with ownership of the shop. This court believed his statement in the pleadings 

that the shop was a matrimonial property but it was under the respondent's 

supervision, but also his averment that the said shop was opened up for the 

respondent in order to run her life is a clear indication that the shop was 

exclusively the property of the respondent.

Thus, by the necessary implication one may not hesitate to opine that 

the appellant was not concerned about the shop business and the said shop 

was opened for the respondent in order to run her life. In other words, even 

if the said shop was acquired during the subsistence of the marriage but it 

was left to the respondent as her separate property.

It means, the appellant to demand the division of the shop during 

appeal stage is an afterthought in which this court is not ready to entertain. 

This is because, there is no clear evidence to show that the shop was jointly 

owned by the parties.
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It is a settled principle that proof of ownership of anything including 

the matrimonial assets is a question of evidence in the sense that the 

evidence to that effect must be given because submissions are not evidence. 

See the case of Pangea Minerals Ltd vs Mussa Mateye, Revision No 51of 

2018, High Court Labour Division at Shinyanga. In our case at hand, the joint 

ownership of shop are mainly seen in the submission of the appellant.

From the above analysis, I am convinced to rule out that the shop was 

not a matrimonial property it was a separate property of the respondent and 

therefore not subject to division.

On the third issue of the equal division of the house located at 

Sengerema which is undisputed that it is a matrimonial property, I don't want 

to interfere with the trial court's findings rather than making slight changes in 

the final order. To my view the trial court's findings that the matrimonial 

house should be divided equally to the parties is correct because the evidence 

on record shows that both parties have contributed to the acquisition of the 

same.

The respondent being a housewife, peasant, businesswoman had 

contributed in terms of financial and works that is domestic work such as 

bearing children, rearing them and taking care of the matrimonial home. 

Those duties are recognised as domestic works under section 114(2) of the 

Law of Marriage Act (supra). A
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Recognition of domestic work as part of the contribution in acquisition 

of the matrimonial assets lays its foundation in landmark case of Bi Hawa 

Mohammed v Ally Seif [1983] TLR 146. The same was been also joined 

hands in the case of Bibie Mauridi v Mohamed Ibrahim (1989) TLR 162.

In addition to that, the decision of this Court in the case of Eliester 

Philemon Lipangahela v Daud Makahana, Civil Appeal No. 139 of 2002, 

(unreported) was very informative in which the appellate court awarded 50% 

of the matrimonial assets considered the undisputed evidence which shows 

that apart from the housewifely duties which makes the home comfortable to 

the respondent, the appellant was also engaged in the business of selling 

burns and vegetable of which the proceeds of sale went to the maintenance 

of the family and acquisition of assets.

Guided by the above case laws and having considered the evidence of 

both parties and the income of the appellant, for the best interest of the 

children who are not supposed to be victimized upon the misunderstanding of 

their parents, I am of the view that the matrimonial house located at 

Sengerema should not be sold until the children reach the age of majority and 

if they don't depends to their parents. Why am I saying so, because one of 

the appellant's grounds of appeal disputes the order of the trial court which 

ordered him to pay shelter for the children.

I am settled that, logically it does not sound well to order the sale of 

the house while there is no other way to accommodate the children. So long 
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as the respondent was living there with her children, she should continue to 

stay there until the children reach the age of majority so as to lessen the 

costs of the maintenance.

In the final analysis, the appeal is partly allowed to the extent discussed 

in this judgement. Since the matter originated from the matrimonial cause, I 

make no order as to costs. It is so ordered.

Right of appeal explained to the parties.

A
JUDGE

30/9/2021

Judgment delivered via audio teleconference whereby all parties were 
remotely present. W //

JUDGE
30/9/2021

M. MNYUKWA
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