
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

(MWANZA DISTRICT REGISTRY)
AT MWANZA

CRIMINAL APPEAL NO. 56 OF 2021
Appeal from the Criminal Case No. 66 of2020 in the District Court of Magu at 

Magu (Kente, RM) dated 30th November, 2020.)

BUJAGA KOMANYA...........................................APPELLANT

VERSUS
THE REPUBLIC.................................................. RESPONDENT

JUDGMENT

21st & 23d June, 2021

ISMAIL J.

The appellant herein was charged with rape, contrary to sections 130 

(2) (e) and 131 (1) of the Penal Code, Cap. 16 R.E. 2019; and impregnating 

a primary school girl, contrary to section 60A (3) of the Education Act, Cap. 

353 R.E. 2019 (as amended by Act No. 2 of 2016). It is noted that on 

arraignment in court, the appellant was admitted to bail that saw him attend 

to court proceedings while out on bail. His attendance to court proceedings 

was short lived as he jumped bail and disappeared shortly before trial 

proceedings began. Applying the provisions of section 226, the trial court 

ordered that the proceedings proceed in his abstention. On the conclusion 
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of the proceedings, the District Court of Magu at Magu in which the appellant 

was arraigned, acquitted him of the second count of impregnating a school 

girl. With respect to rape, the trial court found that the appellant's guilt had 

been established. Consequently, it convicted him of the offence and 

sentenced him to imprisonment for thirty years.

Facts as gathered from the record of the trial proceedings have it that 

on divers dates in January, 2020, at Iseni village within Magu District in 

Mwanza Region, the appellant, a distant relative to the victim, had a carnal 

knowledge of DEF (in pseudonym), a 17-year old girl and a standard seven 

student of Iseni primary School. The incident that allegedly occurred on three 

different occasions started when the victim (PW1) was on the way to her 

family farm. She met the appellant who lured her with money and indulged 

in a sexual intercourse. When they were done, the victim was handed a sum 

of TZS. 15,000/-. The victim kept this secret in her breasts. Impressed by 

the appellant's generosity, the victim acceded to two more indulgences 

subsequent thereto. After a few months, a suspecting father smelt a rat, he 

reported the matter to the victim's school authority. The matter was reported 

to police where a Police Form No. 3 was issued, to enable her get medical 

attention. A medical test conducted by PW5 revealed that the victim was 
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carrying a five-month pregnancy. It was in view of these findings that the 

appellant was arraigned in court, tried, convicted and sentenced.

The conviction and sentence imposed on appelant have not gone well 

with him. He has preferred the instant appeal. The petition of appeal has 

five grounds of appeal, reproduced in verbatim as follows:

1. That, the trial court erred in law and fact for passing a conviction 

and sentence while the case had not been proved beyond 

reasonable doubt.

2. That, the trial court erred in law for failing to adhere to the principle 

of natural justice of the right to be heard.

3. That, the trial court erred in law and fact for passing a conviction 

and a sentence based on the weak, unreliable and fabricated case.

4. That, the trial court erred in law and fact for allowing a charge sheet 

which did not was full of contradiction on the time and place at 

which the offence was committed.

5. That, the trial court's opinion that lack of DNA test meant that the 

appellant is not the person who committed the alleged crime was 

erroneous.

When the matter was called on for hearing, the appellant virtually 

appeared in person, unrepresented, while the respondent was represented 
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by Ms. Ghati Mathayo, learned State Attorney. Ms. Mathayo rose to address 

me on a point of law that challenged the regularity of the trial proceedings. 

This was in relation to event that occurred on 20th July, 2020, the 

proceedings of which are reproduced hereunder:

'Date:20.07.2020

Coram:

Pros.

E.P. Kente - RM

P. Kenene - RM AC/C:

Accus:Absent

Public Prosecutor: Case for hearing, however the accused is still 

missing, his arrest has been difficult because of the kind and conduct of 

leadership at the village the he is coming from, I pray to proceed under 

section 226 of CPA

Court:

1. Prayers are granted

2. Matter to proceed under section 226 of CPA on 31/08/2020

3. Efforts to arrest the accused should not cease.

(Sgd. E.P. Kente - RM)

10/08/2020."

Ms. Mathayo's contention is that the the trial court's proceedings do 

not show how the appellant found himself in prison, as the procedure 

required that the appellant be taken to the presiding magistrate and be 
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asked as to why he was absent when the matter came up for orders. The 

trial court would then decide based on the appellant's representations. The 

counsel argued that, since this step was not taken, the procedure set out 

under section 226 of the CPA was infracted, and the remedy is to quash the 

proceedings and conviction, set aside the sentence, and order a trial de novo, 

before another magistrate. Ms. Mathayo argued that this is in line with the 

Court of Appeal's decision in Fweda Manajoma & Another v. Republic, 

CAT-Criminal Appeal No. 174 of 2008 (unreported).

The appellant did not have much to submit. He simply admitted that 

he was not in court during the trial proceedings, the reason being that he 

was attending a traditional medical attention following his ailment. He prayed 

that his appeal be allowed as he was not involved in the offence he was 

charged with.

From these brief submissions, the sole issue is whether the procedure 

taken by the trial magistrate was erroneous. As submitted by the 

respondent's counsel, at stake is the right that an accused person has under 

section 226 of the CPA. This provision allows the trial court to proceed with 

the hearing or further hearing of the matter in the absence of the accused 

person, and that the trial court will proceed to do that as if the accused were 
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present. Of more interest in our case is sub-section (2) which states as 

follows:

"If the Court convicts the accused person in his absence, it 

may set aside the conviction, upon being satisfied that his 

absence was from causes over which he had no control and 

that he had a probable defence on the merit."

As clearly discerned from the proceedings, up until the conclusion of 

the trial proceedings and pronouncement of the decision, the appellant's 

presence in court was yet to be procured. The proceedings are silent on how 

he got apprehended and handed to prison to start serving his sentence. He 

was not taken to court and be asked to show cause on his absence, and 

enable the court make a finding on whether or not the conviction should be 

set aside, as the cited provision requires. As rightly, submitted by Ms. 

Mathayo, failure to follow this imperative procedure was a serious affront to 

the law and it cannot be said that fair trial was observed. It is a violation 

akin to an infraction which was abhorred by the Court of Appeal in Fweda 

Manajoma & Another (supra), cited by Ms. Mathayo. At pages 12 and 13, 

the upper Bench held:

"In view of the above, we think that as in the case of section

226 of the Criminal Procedure Act, where an accused is 

convicted in absentia after the dose of the prosecution case, 
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he shall have the same right as the one convicted under 

section 226 to be heard as to why he failed to appear, and 

as to whether ha has a probable defence on merit. Likewise 

we think the trial magistrate or judge shall have the same 

powers to set aside any exparte convictions so entered and 

if satisfied on the reasons for the absence, to proceed to 

hear him out on his defence."

Significantly, the superior Court invoked its revisional powers and 

quashed the proceedings, judgment and convictions and set aside the 

sentences. It also ordered that the appellants be tried de novo before 

another magistrate. This is the fate at which this present appeal is staring. I 

order that the trial proceedings, judgment and conviction be quashed, 

sentence set aside, and that the matter be remitted back to the trial court 

for trial de novo before another magistrate.

It is so ordered.

Right of appeal duly explained.

DATED at MWANZA this 23rd day of June, 2021.
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Date: 23/06/2021

Coram: Hon. M. K. Ismail, J

Appellant: Absent

Respondent: Ms. Ghati Mathayo, State Attorney

B/C: P. Alphonce

Court:

Judgment delivered in chamber, I the appellant's virtual presence and 

physical presence of Ms. Ghati Mathayo, State Attorney, this 23rd day of

June, 2021.

M. K. Ismail

JUDGE
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