
IN THE HIGH COURT OF TANZANIA 

MWANZA DISTRICT REGISTRY 

ATMWANZA 

PC. CIVIL APPEAL No. 39 OF 2020 

(Arising from the Judgment and decision of Kwimba District Court in Civil Appeal No. 02 of 2020, this 

originated from the decision of Civil Case No. 34 of 2019 at Kwimba Urban Primary Court) 

WANYAMA MASHEHE@ MASHEHE APPELLANT 

VERSUS 

SEVERIN SENGA @ KALUMBETE RESPONDENT 

11° February, & 22° April, 2021 

TIGANGA, l 

Before the Primary Court of Ngudu of Kwimba District, Sevelin Senga @ 

Kalumbete, the respondent, sued Wanyama Mashehe @ Wanyama, the 

appellant, for recovery of Tshs. 5,210,000/= which was taken by the 

appellant as a loan but never repaid as agreed. 

When the case was called for hearing before the trial Primary Court, the 

appellant raised a preliminary objection that the court had no jurisdiction to 

entertain the claim before it, because the cause of action arose at Nyambiti 
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in Kwimba District, where the contract was entered, and the Primary Court 

in which the case was instituted was at Ngudu, also in Kwimba District. 

After hearing the parties on the objection raised, the court overruled the 

objection on the ground that the Primary Court before which the case was 

instituted had both pecuniary and territorial Jurisdiction, in the sense that 

the amount claimed is well below Tshs. 30,000,000/= and the cause of 

action arose within Kwimba District in which the Primary Court of Ngudu, is 

established. 

Following that ruling the case was heard on merit, where the respondent in 

proving his case, he told the court, that the appellant took a loan of Tsh. 

6,210,000/= from the respondent which was supposed to be paid in one 

month, but the amount was not paid as agreed. Initially the agreement 

was not reduced in writings but later when the appellant failed to pay, and 

was promising to pay they both went to the village chairman where the 

appellant committed himself in writings to pay the debt within the time 

specified in that commitment, however he did not pay within that period. 

Following that second default, the payment arrangement was once again 

rescheduled after a discussion between parties under the new arrangement 
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he paid only Tshs. 1,000,000/= thereby remaining with the balance of Tsh 

5,210,000/= unpaid. Following that failure of the Appellant to honour the 

promise, the respondent instituted the case claiming the balance. To prove 

his case he called SM2, Joseph Steven Madeleke, the chairman before 

whom the commitment to pay was made by the appellant. He also called 

SM3, Joseph Faustine who was also present when the appellant was 

committing himself before SM2. These two witnesses said they did not 

witness the respondent giving the money to the appellant, but they 

witnessed the appellant voluntarily admitting to be indebted, and 

committing himself to pay the money on the schedule agreed by the 

parties. 

The appellant in his defence although he admitted to have taken the 

money from the respondent, but he disputed to be indebted as according 

to him, he paid the whole amount vide a person through whom the loan 

was received by him from the respondent. He said as the loan was taken 

on the bases of trust, the payment was also done on trust bases, he 

wonders why the respondent is refuting to have received the money. The 

3 



appellant did not call that person through whom the loan was taken and 

allegedly paid as his witness. 

After hearing both parties, the court found the claim to have been proved, 

the appellant was condemned to pay Tshs. 5,210,000/= plus Tshs 

500,000/= he was also condemned to pay costs. 

Aggrieved by the decision of the Primary Court, the Appellant appealed to 

the District Court where he lodged four grounds of appeal which for 

purposes of brevity, I will not reproduce in this judgment, but will point out 

the gist of each ground. First, that the trial Court entertained the matter 

without jurisdiction. Second, that the trial Court failed to find that the 

appellant paid the respondent in full. Third, that the trial Court's composed 

a judgment basing on mediation certificate dated on 15" February 2019 

which was neither properly tendered nor admitted as exhibits in the 

proceedings. Fourth, that the trial Court used assessors who also 

participated during mediation of the same matter and the same parties. 

After hearing the parties on appeal, the appellate District Court, dismissed 

all grounds of appeal on the following reasons, regarding the first ground, 

4 



the court held while basing on section 3 of the Magistrates Court Act, [Cap 

11 R.E 2019] that the Primary Court has jurisdiction within the whole 

district in which it has been established, therefore since the cause of action 

arose in Nyambiti which is in Kwimba District, Ngudu Primary Court which 

is in Kwimba District has jurisdiction. 

Regarding the second ground, the court said that there is no evidence to 

prove that the appellant paid the money as alleged but to the contrary the 

evidence of the respondent is very strong compared to that of the 

appellant. On the third and fourth grounds that there is no evidence to 

prove that, the decision based not on the mediation but on the evidence by 

the parties. 

Aggrieved by the decision of the trial District Court, the appellant once 

again appealed to this court for this court to review the decision of the 

District Court and find otherwise. The appellant preferred similar grounds 

of appeal to those presented in the District Court, which for easy reference 

they are hereby reproduced as follows; 
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1. That the trial Court erred in law for entertaining a matter without 

jurisdiction 

2. That the trial Court erred in law for failure to observe that the 

appellant paid the respondent in full. 

3. That the trial Court erred in law for composing a judgment basing on 

mediation certificate dated on 15th February 2019 which was neither 

properly tendered nor admitted as exhibits in tHe proceedings 

4. That the trial Court erred in law and in fact for using the assessors 

who also participated during mediation of the same matter and the 
~ 

same parties. 

The hearing of this appeal was made orally, whereby the appellant 

appeared un represented, while the respondent was represented by Mr. 

Maduhu, learned counsel. In his submission in chief, the appellant just 

reiterated his grounds of appeal without backing them with any explaining 

arguments, case laws or statutory authority. He merely insisted that the 

court had no jurisdiction to entertain the case, and insisted on the trial 

court's failure to appreciate that his evidence was heavier than that of the 

respondent and also that the whole judgment based on the "hati ya 
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usuluhishi" which was prepared on 15/02/2019 but was not tendered and 

admitted in court. 

Lastly, he insisted that the court erred in law by using the same assessors 

who were used in the mediation of the parties, as they knew the case 

before the hearing. 

In his reply, the counsel for the respondent submitted that, the decisions of 

both lower courts are correct. Regarding the grounds of appeal, he said the 

first ground has no merit, just like the appellate court he relied on section 

3(1) of the Magistrates Courts Act (supra), that, the Primary Court of 

Ngudu which is in Kwimba District has jurisdiction to deal with all the cases 

whose cause of action arose within Kwimba District, as the cause of action 

of the case at band arose within Kwimba District, then the trial court had 

jurisdiction to entertain the matter before it as long as it has pecuniary 

jurisdiction capacity to hear the case which the primary court had. To 

substantiate his arguments, he referred this court to page 2 paragraph 6 

and 7 of the judgment on the extent of which the trial District Court 

analyzed the law on jurisdiction of the Primary Court. 
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Regarding the second ground that the appellant paid the whole debts, he 

said that on the agreement reached at the mediation on 15/02/2019 

parties agreed to effect payment through bank account, but there is no 

evidence by the appellant to prove that he paid any amount in the Bank 

Account as agreed, what he alleges is that he paid him by cash. He 

reminded the court of the principle that a person who alleges must prove 

his allegations. He submitted that the District Court re evaluated the 

evidence, yet still it found no any evidence to prove that the appellant paid 

the debt by cash. 

Regarding the third ground of appeal, that the court relied on mediation 

findings, he said that claim has no bearing of the law and truth, he said so 

because the judgment did not base on that aspect only but the court 

considered the evidence of both sides in its judgment. 

He submitted that the respondent called two other witnesses to prove that 

he was not paid the money, but the appellant called nobody to that effect, 

therefore looking at the evidence there is no where the court based on the 

"Hati ya usuluhishi". Further to that, he said that even if the "Hati ya 

Usuluhishi", was relied upon there is no harm because the same was 
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reached before the court was filed in Court, it was tendered in court as 

evidence, it was not objected during admission and its contents was not 

disputed, therefore it is good evidence. However even if the same was not 

used the respondent still had enough evidence to prove his case as he did. 

On the fourth ground, that the assessors who participated in mediation 

were also used in trial, he submitted that, the allegation has no any 

bearing as the same affected no any evidence and prejudiced any party. 

Further to that, the counsel submitted that the appellant did not in anyway 

object the participation of assessors in the proceedings; the fact which 

renders evidence an afterthought raised after the case has been decided. 

He at the end asked the court to dismiss the appeal with costs. 

In the rejoinder the appellant complained that he was not given the time to 

call his witnesses as the case was heard on the single day. He said he paid 

all the money in cash, because he received them in cash. He said the 

respondent is his relative, therefore he paid the money on the bases of the 

trust, that is why he paid on trust in cash, not in bank where he could 

prove by documentations. 
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Lastly he prayed the court to find that assessors did not do justice to him, 

and prayed the court to do justice to him. That marked the arguments by 

the parties, hence this judgment. 

In this judgment I will deal with one ground after the other. Starting with 

the first ground of appeal which raises the issue of jurisdiction, it is 

incumbently clear that the issue of jurisdiction is very crucial tor any court 

to satisfy itself before taking up the matter, hearing it and determining the 

same that it has requisite jurisdiction to entertain the matter. See. Fanuel 

Mantiri Ng'unda vs Herman Mantiri Ng'unda & 2 others [1995] TLR 

155 CAT. 

Generally, the jurisdiction of any court is conferred by the law. The primary 

court being one of the courts has its jurisdiction conferred by section 3 of 

the Magistrates Courts Act, (supra) which provides for the territorial 

jurisdiction of the Primary Court, as follows; 

(1) There are hereby established in every district, primary 

courts which shall, subject to the provisions of any law for 

the time being in force, exercise Jurisdiction within the 

respective districts in which they are established. 
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(2) The designation of a primary court shall be the primary 

court of the district in which it is established 

From this section it needs not this court or any other court to invoke any 

statutory interpretation techniques, it is plainly clear that the primary court 

is established to have a territorial jurisdiction within the District in which it 

is established. 

In this case the cause of action occurred at Nyambiti Village within the 

District of Kwimba, but the case was filed before the Primary Court of 

Ngudu, in the same District. I am totally in agreement with the appellant 

that it would have been conveniently better for the case to be filed in the 

Primary Court of Nyambiti, however the non filing of the same in that 

court, would not render the proceedings of the case filed in the other 

Primary Court in the same District to be nullity. 

That being the case, the trial Primary Court was correct when it ruled that 

it had territorial jurisdiction. Like wise the District Court was also correct 

and legally justified when it upheld the decision of the Primary Court on the 

ground that it had jurisdiction to entertain the case at hand. 
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As it is commonly known, the concept of jurisdiction is not confined on 

territorial aspect alone, it extends to pecuniary and subject matter as well. 

When it comes to these two later aspects, section 3 has to be read 

together with section 18 of the same law as amended, which provides to 

the effect that, the primary court will have jurisdiction on the civil debt not 

exceeding Tshs. 30,000,000/= where it relates to movable properties, and 

Tshs. 50,000,000/= for immovable properties. In this case the subject 

matter of the claim is the debt worthy Tshs. 5,210,000/= which is within 

the pecuniary limit of the court. That being the case, it goes without saying 

that the trial Primary Court had both pecuniary and territorial jurisdiction to 

entertain the matter. The first ground is therefore dismissed for want of 

merits. 

On the second ground of appeal which raises the complaint that, the trial 

Court erred in law for failure to observe that the appellant paid the 

respondent in full, whether this is true or not is a matter of evidence. In 

resolving this issue I will be guided by the principle of law which governing 

proof of civil cases in primary courts. 
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Before the primary court the principle of the burden of proof is provided 

under Part I, Rule 1 (2) of the Magistrates Courts (Rules of Evidence in 

Primary Court) Regulations, GN. 22 of 1964 and 66 of 1972 which provides 

that; 

"where a person makes a claim against another in a civil case, 

the claimant must prove all the facts necessary to establish the 

claim unless the other party (that is the defendant) admits the 

claim". 

However this rule has exceptions, as provided under rule 1(2)(a) 

hereunder as follows; 

"The claimant needs not prove  

any fact which the relevant law or rule 2 

declares to be the responsibility of the 

defendant to prove; 

{ii} Any fact which the defendant admits; 

(b) no proof is required of  

(i) The matters set out in rule 3; 
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(ii) The fact which the court may presume (rule 4), unless the 

presumption is rebutted". 

This means the respondent who was the claimant before the primary 

court was duty bound to prove the claim unless the same fall under one of 

the exceptions provided by the law. 

Regulation 2(3) of the same law cited above provides as properly 

submitted by the counsel for the respondent that; 

"where the defence to any civil case is that there are other 
facts than those proved by the claimant and that such other 
fact will excuse him from liability to meet the claim, or where 
any fact is especially within the knowledge of the defendant, 

the defendant must prove those other facts." 

In this case the appellant, came up with other facts than those 

alleged by the by the respondent, that he paid the money, therefore the 

respondent has no claim against him. Reading the defence in the whole 

context of the case, it is obvious that, if accepted, the new raised facts in 

his defence would excuse the appellant from the liability to pay the claimed 

amount; the appellant was within the spirit of rule 2(3) cited above, duty 

bound to prove the said facts. 
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As indicated above, these facts alleged by the appellant are the corner 

stone of the dispute at hand, and fall under the exception which was the 

responsibility of the defendant to prove. 

Now the issue is whether the appellant proved the said facts? From the 

record, the evidence that the appellant paid the money is contained in the 

evidence given by the appellant himself. Since it was the new facts falling 

under the exception of burden of proof, it was the duty of the appellant to 

prove that he paid the said account through the said bank account or by 

cash. 

Rule 6 of the same regulations provides for the standard of proof in civil 

cases that, the court is not required to be satisfied beyond reasonable 

doubt that a party is correct before it decides the case in its favour, but it 
shall be sufficient if the weight of the evidence of the one party is 

greater than the weight of the evidence of the other. 

This principle is replicated in the case of Hemedi Said vs Mohamed 

Mbilu [1984] TLR 113 which requires a person whose evidence is heavier 

than the other to be the one who wins the case. 
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Weighing the evidence of the appellant who just alleged that he paid the 

money by cash, without any other proof, or calling any witness who 

witnessed him so paying, and that of the respondent who himself testified 

to have been paid only Tshs. 1,000,000/= and called SM2 and SM2 who 

witnessed the appellant committing himself to pay the debt, it goes without 

saying that the evidence of the respondent is heavier than that of the 

appellant. The evidence by the respondent is when weighed on the scale, 

on the balance of probability proves that, he still claim Tshs. 5,210,000/= 

against the appellant. The second ground of appeal therefore fails for the 

reasons given. 

Regarding ground number 3 of appeal, which raises the complaint that, the 

trial Court erred in law for composing a judgment basing on mediation 

certificate dated on 15 February 2019 which was neither properly 

tendered nor admitted as exhibits in the proceedings. From this ground of 

appeal two issues for determination can be framed, one, whether the said 

exhibit was properly tendered and admitted? two, whether the decision of 

the trial court wholly based on the "Hati ya Usuluhishi"?. 

Regarding the first issue, the issue as to whether the exhibit was properly 

tendered or not, is a matter of evidence to be ascertained from the 
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records. It means if the same was properly tendered and admitted or not 

the record must tell. I have passed through the records, the same is silent 

as to whether the documents were tendered and admitted. However I find 

and see the two documents the commitment to pay made before SM2 and 

witnessed by SM3 and the said "Hati ya usuluhishi" filed without being 

there evidence as to whether they were tendered and admitted or not. 

The question how the document should be tendered was dealt with in the 

case of Robinson Mwanjisi and Others Vs. Republic, [2003] TLR 218 

"Whenever it is intended to introduce any document in 

evidence, it should first be cleared for admission and be 
actually admitted, before it can be read out Reading out 
document before they are admitted in evidence is wrong and 

prejudicial. " 

Also see Jumanne Mohamed & 2 Others versus The Republic, 

Criminal Appeal No. 534 of 2015, CAT- Tabora. 

As earlier on indicated above, the said documents were not actually 

tendered, cleared and admitted leave alone the reading of the same. These 

documents by all means cannot be said without a reflection in the 

proceedings that the same were tendered and admitted. They cannot 
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therefore be taken to be part of the record. Since the trial court purported 

the same to be part of the record, then the same are hereby expunged 

from the record in this case. 

Now having expunged the said two documents, the issue is whether the 

remaining evidence can sustain the findings of the trial court? As already 

pointed out herein above, the decision of the trial Primary Court was not 

based on the documents alone, they substantially based on the oral 

evidence of SM 1, the respondent, SM2, the cbairman, and SM3, the 

witness who witnessed the appellant committing himself to pay the debt. 

Reading their evidence between lines, it can correctly be concluded that, 

even without the backup of the documents, the evidence of these three 

witnesses are self sufficient to prove the fact that the appellant was 

indebted to the respondent and that, the respondent is entitled to payment 

of the unpaid balance of Tshs. 5,210,000/=. That said, the third ground 

also fails for the reasons given. 

Regarding the 4" ground of appeal which raises a complaint that, the trial 

Court erred in law and in fact for using the assessors who also participated 

during mediation of the same matter and the same parties. On that, the 

records shows that, before the case was filed, parties were mediated and 
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reached at the agreement which was recorded. In that the appellant 

admitted the debt and promised to pay. He was supposed to have finished 

paying the whole debt on 31/07/2019. It is true that the mediation was 

conducted before Hon. J.A Kondo. PCM, and two assessors, namely M. 

Madoshi and M. Luhondo. When the case was filed, Hon. J.A. Kondo 

disqualified himself from presiding over the case. 

However these two assessors proceeded to preside over the case at hand. 

The record shows that they were not objected by either party to the case 

and they proceeded up to the end, and in the end they decided in the 

favour of the respondent. I am aware that, the principle of natural justice 

requires the presiding officer not to be in any way influenced by the facts 

which are out of the evidence received and recorded in the case 

proceedings. He should not be influenced by information or facts out of 

evidence. If it is so, then those facts should not be the base of the decision 

he makes for him not to prejudice the parties to the case. However, the 

fact that he had any information obtained in the course of his living or 

official work, is not enough. The person who wants to benefit on the 

alleged prejudice must prove that the holding of the information by the 
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adjudicator prejudiced him. In this case I have passed through the records, 

I find no any indications that the assessors were in anyway influenced by 

the information they came acquainted with during mediation in the decision 

they passed. I can see the decision based on the evidence on records, as 

with that evidence I do not see what any other just decision the assessors 

would have reached than that the respondent proved his claim. That said I 

also find the fourth ground of appeal to have no merits, it also fails for the 

reasons given. 

Now, basing on my findings in respect of every ground of appeal, it goes 

without saying that the whole appeal crumbles, and is consequently 

dismissed with costs for want of merits. The judgment of the District Court 

and that of the Primary Court are upheld. 

It is so ordered. 

DATED at MWANZA, this 22° day of April, 2021 

5Wu J. C. Tiganga 

Judge 

22/04/2021 
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Judgment delivered in open chambers, in the presence of the parties 

online. Right of Appeal explained and guaranteed. 

au » 
J. C. TIGANGA 

JUDGE 

22/04/2021 
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