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TIGANGA, J 

JUDGMENT 

Before the District Land and Housing Tribunal for Mwanza sitting at 

Mwanza, in Land Application No. 216 of 2012, Tatu Busia who is the 

Administratrix of the Estate of the late Busia Fuku, the appellant herein, 

sued the respondents Bujiku Juma Busia and Yahya Joseph Marwa, for the 

following orders; 



1. A declaration that sale agreements dated 21/04/2011 in relation to 

plot No.2&3 Block "BB" Nyakato were void ab-initio for want of 

consent of the applicant and the other heirs of Busia Fuku, 

2. An order directing possession by the applicant and other heirs of the 

late Busia Fuku from the second respondent of the land in suit, 

3. Eviction of the second respondent from the 

4. Permanent injunction restraining the second respondent, his agent, 

servants, or otherwise fro · licant's peacefully 

and quite enjoyment 

5. Costs of the suit, and 

6. Any other orders and relief(s) as the honourable tribunal deems fit to 

grant. 

After full t~~before the District Land and Housing Tribunal, on 26 

day of February, 2019 it was found and decreed that; 

That the suit plots No.2 and 3 Block "BB" were lawfully sold 

to the second respondent being among the five plots created 

after the survey of the suit land, 

(ii) The application was therefore dismissed with costs, 
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Following that decision the appellant was aggrieved, he appealed against 

the decision by filing six grounds of appeal, as follows; 

1. That, the trial Chairman was wrong and failed to find and declare 

that the sale agreement dated 21 April 2011 in relation to plot No. 

2 and 3 block "BB" Nyakato - Mwanza were void ab initio for want of 

consent of the applicant and heirs of the late Busia Fuku, 

2. That, the trial tribunal was wrong when it failed to give an order 

directing possession of the applicant, as an administratrix of the 

estate of the late Busia Fuku of the suit land from the 2° 

respondent one Yahya Joseph Marwa and the 1 Respondent Bujiku 

Juma Busia, 

3. That, the trial tribunal was wrong for not ordering eviction of the 2° 

respondent one Yahya Joseph Marwa from the suit land, 

4. That the trial chairman was wrong for not ordering permanent 

injunction restraining the 2° respondent, his agents, servants or 

otherwise, from interfering with the applicant's peaceful enjoyment 

of the suit land, 

5. That, the whole proceedings of the trial Tribunal was nullity and void 

ab-initio as the coram of the same in terms of number of assessors 



which was not proper or in the other words the trial Tribunal was 

not properly and legally constituted, 

6. That, the trial Chairman was wrong to order the appellant as an 

administratrix of the estate to pay costs. 

In consideration of the above grounds of appeal, he prayed for an order to 

quash and set aside the decision of the trial tribunal of Mwanza with costs. 

Parties were represented by counsel, where at first the appellant was 

represented by Mr. Feran L.Kweka, from Kweka Law Chambers Advocates, 

who drew the memorandum of appeal and kept appearing up to 

10/12/2020 when his brief was held by Mr. Julius Mushobozi from Kailu 

Law Chambers (Advocates), a firm which throughout these proceedings 

represented the respondent. 

With the leave of this court, the appeal was argued by way of written 

submissions and by consensus of the parties, for purposes of brevity it was 

agreed and the court ordered the submission made in support and against 

the appeal, not to exceed for pages. However, the submission filed in 

support of the appeal was drawn and filed by Mr. Joseph Kinango, learned 

counsel, who said was for and on behalf of Gemstone Advocates, instaed 
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of Mr. Feran Kweka. There was no even a note, informing the court as to 

how Mr. Joseph Kinango came in as the representative of the appellant, did 

he replace Mr. Kweka, or he did so holding his brief. It was important to 

have such information because the court needs to know through whom, 

the necessary documents to the appellant will be served. 

It is my opinion also that it is probably this un procedural take over of the 

conduct of the case that culminated into the Mr. Kinango's failure to 

confine his submission in four pages ordered by the court, as when I was 

preparing this judgment, I noted that he wrote ten pages, instead of four. 

In the circumstance, prudence would require me to confine my discussion 

onto four first pages, to remind him the importance of complying with the 

court directives, but, in my view that would be punishing his client than 

him. Having considered all above, in the interest of justice I will consider 

the whole submission by the counsel for the appellant. However, on a 

serious note, I would like to remind the learned counsel that once the court 

makes its order, on how to deal with the matter before it, that order binds 

the parties in that particular case and parties are bound to conduct their 

matters in conformity with the order so issued. 



Having said all these in the introductory part of this judgment, I now turn 

to consider what Mr. Kinango submitted. He started with the 5th ground of 

appeal, in which he complained that the proceedings were not in 

conformity with section 23 of the Land Disputes Courts Act [Cap 216 R.E 

2019] which requires the chairman to sit with not less than two assessors, 

and that the manner in which the assessors are supposed to give opinion is 

provided under section 19(2) of the Land Dispute Courts Regulations, 

2002, GN. No. 174 of 2002. To beef up his arguments, he submitted that 

looking at the proceedings the trial was conducted by the assistance of a 

total of four assessors; he named them to be Mr. Methusela and Mrs. 

Manyanda, Juma and Lusato, later on Mr. Makanda but it seems Mrs. 

Manyanda retired, probably her chance was taken by another assessor. 

However in the judgment, only one assessors gave his opinion, and it was 

stated that the other assessor retired before the judgment. He submitted 

that, the omission to have the opinions of the two assessors incorporated is 

fatal to the proceedings. To buttress his arguments, he cited the case of 

Dora Twisa Mwakikosa vs Anamali Twisa Mwakikosa, Civil Appeal 

No.129 of 2019 in which the Court of Appeal held inter alia that the 

omission was fatal and ordered the matter to start afresh. 
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Submitting on what he referred to as the second limb of the 5" ground, he 

submitted that the record shows that there was a change of the 

chairperson without giving reasons for that change. He submitted that, 

Hon. Mwashamba Chairperson was the first to hear the case when he 

recorded the evidence of PW1, Tabu Busia, and he was assisted by Mr. 

Methusela and Mrs Juma. Later on 22/01/2014 Hon. Lung'wecha took over 

and recorded the evidence of PW2 with t ar assessors Mr. 

Methusela and Mrs Juma. Later , , nd recorded the 

evidence of the remaining · the hearing and 

rendered the judgment, while ai ikonda and Mathusela, 

assessors, and that in all these changes of the chairpersons, the were no 

reasons given for such chanues. To support his arguments, he cited the 

case of Ki unici Council vs Q Consult Limited, Civil 

Appeal - CAT- DSM, NMB VS Augustino Gidimara t/a 

Builders Paints General enterprises, Civil Appeal No. 74 of 2016, 

Kajoka Masanga vs The Attorney General and Another, Civil Appeal 

No. 153 of 2016 Anneth Jeremiah vs Agnes Mwarabu and 2 Others, 

Civil Appeal No. 70 of 2016 and Inter Consult Limited Vs Mrs. Nora 

Kassanga and Another, Civil Appeal No. 79 of 2015. In all these cases it 
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was held inter alia that, failure to give reasons for transfer of the case from 

one adjudicator to another in the proceedings is fatal and an incurable 

irregularity. 

Having extensively argued the 5" ground, he said the 1, 2°, 3°, 4", and 

6 are inter related, therefore for precision and avoidance' of repetition, he 

decided to argue them together. According to him, the land in dispute 

belonged to the late Busia Fuku, the father of the appellant and the first 

respondent. After the demise of their deceased further, the appellant and 

other heirs decided that th istributed to the heirs after 

the same was surve y handed over to the first 

respondent. Howev first respondent went on and 

surveyed the land in his name without consulting his fellow heirs and sold 

the land to the second respondent. He went further submitting that, that 

fact, constitutes the evidence of the said appellant, and had never been 

disputed by the respondent. Moreover, the trial tribunal held that, the said 

land cannot be the property of the deceased because the same was not 

listed amongst the properties of the deceased. He argued that failure to list 

the said property as one of the properties of the deceased does not mean 

that it ceased to be the property of the deceased, as the court was 
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supposed to consider the credible evidence of the appellant taking into 

account the fact that the deceased had died about 40 years back, and the 

fact that the administrator filed the probate 29 years later does not deprive 

the heirs the right to inherit or does not change the ownership of the 

property. 

He submitted that the issue of adverse possession does not arise because 

the first respondent stay on the plot was with the blessings of the appellant 

and other heirs. He said the land was being used jointly by all heirs, 

without any problem, the problem started in the year 2012 after the first 

respondent had sold the disputed plot to the second respondent. 

He said that, that can be proved by the fact that, after the first respondent 

had sold the land, the appellant and other heirs were to be evicted by 

notice. That means, they were on the plot because the same was the 

property of their father. He submitted that the first respondent's allegations 

on three different occasions that he was given a plot by Mwanagwa, 

Ntwale or Nzengo have not been supported and proved by any evidence, 

instead, it leaves contradictions and one main issue of who allocated the 

first respondent with the said plot of land, was it by Mwanagwa, Ntwale or 

Nzengo unresolved. 
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He also submitted that, Also the allegations by the first respondent that he 

was on the plot since 1984 and that, he was once sued for trespass by one 

Buhondo in 1984 and won the case, was not supported by any evidence 

tendered and admitted, and even if it is true, it does not make him the 

owner, as the court took into consideration the facts that the first 

respondent could not trespass into his fathers land. 

Last is that, it was not proper for the appellant to be ordered to pay the 

costs of the suit. He prayed for the appeal to be allowed, and the appellant 

be declared the lawful owner with attendant costs. Should this court find it 

important, in the alternative the court make an order that, the case be 

expeditiously tried denovo before another chairperson so that, parties may 

In " pl Mushobozi, the counsel for the applicant submitted 

that, when he was perusing the record, he found that the appeal was filed 

out of time contrary to section 41(2) of the Land Dispute Courts Act, [Cap 

216 of 2019] which requires the appeal to be lodged in 45 days. The base 

of his argument is that, the judgment was delivered on 26/02/2019 but the 

appeal was filed 67 days later on 02/05/2019 without an order for 

extension of time. He asked the court to dismiss the application, on the 
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ground that, it was filed out of time. In support of his argument, he cited 

the decision of this court in the case of Isamilo Plaza Co. Ltd vs 

Mwajuma Mussa, Land Appeal No.30/2019 in which it was held inter alia 

that, the reasons or not being supplied with the copies in time are 

expected to be reasons for extension of time, and Eva Enos Magawa vs 

NMB, Misc. Civil Application No. 01/2016 HC-Tabora almost holding in the 

similar tone. 

The counsel reminded the court of the fact that the submission by the 

appellant was in contravention of the order of the court on the page limit, 

he asked the court to disregard all pages that are out of limit of the court 

order. 

He also alerted the court that, the appellant raised the new ground of 

appeal ground No.5 without the leave of the court contrary to rule 1(2) and 

2 of Order XXXIX of the Civil Procedure Code [Cap 33 R.E 2019]. He 

submitted that in ground No.5 the ground was challenging the coram in 

terms of the number of assessors, but during the appellant's submissions a 

number of new issues were raised, namely the issues of reading the 

assessors opinion in the presence of the parties, change of assessors, 

change of chairpersons, and the reasons for change, were raised without 

11 



leave of the court. He submitted that, the fact why one single assessor 

gave opinion was elaborated in the judgment of the trial court. On that, he 

cited the case of Rhobi Range vs Gikaro Mwita, Land Appeal No. 

46/2011 (Unreported) in which it was held inter alia that, 

"the requirement of the law,as can be discerned from the 
provision of section 23(3) of the Land Disputes Courts Act is 
that the proceedings be commenced by the chairman sitting 

with two assesors. It does not matter whether the two 
assessors will be able to complete the matter or not." 

He submitted admittedly that, in the proceedings before the trial court was 

that, the assessors were indeed changed, but the problem is curable under 

subsection 3 of section 23 of the law cited above. 

Regarding, grounds 1,2,3,4, and 6 he submitted that there was no 

evidence from the record to prove that, the property in question has never 

been owned by the father of the appellant who is also the father of the 

first respondent. He submitted that the first respondent adduced tangible 

documentary evidence which indicated that the first respondent had owned 

the said land long time ago, before transferring it to the second 

respondent. The appellant's act of rushing in 2018 to petition for 

administration of the estate of Busia Fuku who had died in 1980's which 
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probate however did not include the land in disputes, made the trial 

tribunal to rightly draw a negative inference against the appellant. 

It is his submission that, the disputed land had been surveyed, allocated 

and registered in the name of the first respondent while the appellant was 

aware and she did not raise any alarm from the beginning to challenge the 

survey and no documentary evidence was ever tendered in court to prove 

to the contrary, then the trial tribunal had no any option but to dismiss the 

suit on merits. He in the end asked for the appeal to be dismissed with 

costs. 

In rejoinder, the counsel for the appellant though admitted that the appeal 

was filed out of 45 days, complained that the issue that the appeal was 

filed out of time was raised as a new issue. However he submitted that the 

appeal is served under section 19 (2) of the Law of Limitation Act, [Cap.89 

R.E 2019] and cited and relied on the decision delivered by my senior 

brother Hon. Maige, J, in the case of Charles Rick Mulaki vs William 

Jackson Magero, Civil Appeal No. 69 of 2017, High Court Mwanza, which 

held in effect that, the time for obtaining the copy of judgment and 

proceedings are always excluded, and therefore time starts running from 

the time when these two important documents are supplied. He submitted 

13 



that computing from when he was supplied with the copies of necessary 

documents; the appeal was filed within 45 days. However, he did not state 

when he applied for the copy, and when he was supplied with the said 

copies. 

Further to that, replying to what Mr. Mushobozi submitted on the issue that 

the submission were filed in abrogation of the court order, he said at first, 

the appeal was handed by Mr. Kweka, Advocate before falling sick, 

consequence of which he was requested by the appellant to prepare the 

submissions. Unfortunately he was not informed of the order limiting the 

page. However he submitted and urged the court to find that the same 

does not occasion any failure of justice. 

Regarding the complaint that the appellant raised new grounds of appeal 

which. were not indicated in the memorandum of appeal, he submitted 

that, the respondent has misconstrued the submissions by the appellant, as 

the term coram is very wide, it entails how the tribunal was constituted and 

in accordance with the law. He submitted that the law requires the petition 

of appeal to be precise. Trying to give detailed information will be 

profaning the rules. 
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On what the counsel for the respondent had submitted in objection of the 

other grounds of appeal, he reiterated his ealier on submission that the 

proceedings and judgment of land application No. 261 of 2012 are legally 

unjustified and should be quashed and set aside by allowing this appeal 

with costs. 

From the submissions by both parties, there are three main grounds or 

issues which are purely points of law, which by conventional procedures, 

must be dealt with before embarking on the points of facts. These points 

are as contained in the arguments advanced in support of ground number 

five of appeal under the head of lack of coram. These grounds can be 

categorized as follows; one, that the judgment of the trial court was 

opined by only one assessor instead of two as required by law, that is 

section 23(1) and (2) of the Land Disputes Courts Act, (supra) read 

together with regulation 19(2) of the Land Dispute Courts Regulations, 

2007, GN. No. 174 of 2007. 

Two, that the assessors and the chairpersons were changed without 

assigning reasons for such change, contrary to the established principle 

and practice as contained in a number of decided cases. 
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Three, the other point of law is the one raised in the submission by the 

counsel for the respondent in the submission in reply that, the appeal was 

filed out of time 45 days prescribed by section 41(2) of the Land Disputes 

Courts Act (supra) therefore it is time barred. 

Of the three points, those raised by the appellant are challenging the 

tenability of the proceedings before the subordinate tribunal, while the one 

raised by the respondent, challenges the tenability of this appeal. Now 

before examining the legality and regularity of the proceedings and 

judgment of the trial tribunal, we must be sure that the proceedings, under 

which the said trial tribunal's proceedings and findings are to be 

challenged, are properly before this court. Therefore, I, for that reason, will 

start dealing with the point raised by the counsel for the respondent as to 

whether the appeal before this court is within time or out of time. 

There is no dispute that time within which to appeal in land cases 

originating from the District Land and Housing Tribunal is prescribed by 

section 41(2) of the Land Dispute Courts Act (supra) which for easy 

reference, is hereby reproduced; 

''(2) An appeal under subsection (1) may be lodged within 
forty five days after the date of the decision or order: 
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Provided that, the High Court may, for the good cause, extend 

the time for filing an appeal either before or after the expiration 

of such period of forty five days." 

It is therefore not disputed that the time within which to file an appeal is 

within forty five days after the date of the decision or the order sought to 

be appealed against. Where it was not so done, the High court has 

mandate to extend time, but it should be for good cause, which will be 
g 

shown by the persons asking for extension of time. 

I am aware that section 19(2) of the [aw of Limitations Act (supra) 

provides for an exclusion of the days for obtaining necessary documents, 

which are copies of judgment and or proceedings as follows; 

"Section 19(2), In computing the period of limitation prescribed 

for an appeal, an application for leave to appeal, or an 

application for review of Judgment the day on which the 

judgment complained of was delivered, and the period of time 

requisite for obtaining a copy of the decree or order appealed 

from or sought to be reviewed, shall be excluded." 

This provision was also relied upon by the appellant, in his submission 

and the decision of in the case of Charles Rick Mulaki vs William 

Jackson Magero (supra), which suggests that as long as there is a delay 
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to supply the copy of the judgment or order appealed against, then the 

appellant has an automatic right to compute the days from the date of 

supply of the document to the date of filing the appeal to be within the 

ti me prescribed. 

However, the same High court in the case of Isamilo Plaza Co. Ltd 

vs Mwajuma Mussa, (supra), held that the reasons for being lately 

supplied with the copies in time, or not are expected to be reasons for 

extension of time. Also see, Eva Enos Magawa vs NMB, (supra). This 

means even before the High Court, there are two schools of thought. In 

these two cases the provision of section 19(2) was also considered and the 

court held that, the section 41(2) of the Land Disputes Courts Act, provides 

for forty five days to file an appeal, failure to do so within that time, the 

appellant must have reasons, and if the delay is because of the late supply 

of the copy of judgment then, that must be given as the reason for not 

filing the appeal in time, and makes him eligible for extension of time to 

appeal. The reason for that is simple that, the court can not know that 

there was such a delay to supply the copies unless it is told, and it can be 

told in the application for extension of time specifically in the affidavit filed 

in support of the application. 
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In this case, the issue that the applicant was not supplied with the 

copy of judgment within time was first raised, in the rejoinder when the 

appellant was rejoining what was submitted by the counsel for the 

respondent in reply of the submission in chief filed by the appellant, in 

which he did not at all intimate that the delay was caused by the reason of 

not being supplied with the copy of judgment. 

That said, I find the appeal to have been filed out of time, without 

leave for extension of time sought and obtained. The same is in terms of 

section 3 of the Law of Limitations Act (supra) dismissed for being filed out 

of time. Since the appeal is out of time, there is no way this court may go 

further and to discuss the shortcoming in the judgment and proceedings in 

the trial tribunal. As earlier on held that the appeal is dismissed with costs 

not on merits, but for being filed out of time. 

Judge 

12/04/2021 
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