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IN THE HIGH COURT OF TANZANIA 

IN THE DISTRICT REGISTRY 

ATMWANZA 

PC. CRIMINAL APPEAL NO. 24 OF 2020 

(Arising from the judgment of the District court of Magu in Criminal Appeal No. 6 of 

2020 Original Urban primary court of Magu in Criminal Case No. 5/2020) 

EMMANUEL JAMES APPELLANT 

VERSUS 

RAPHAEL JOHN RESPONDENT 

JUDGMENT 

26/02 & 13/04/2021 

RUMANYIKA, J. 

The appeal is against judgment and decision of Magu district court 

(the first appeal court) dated 15/7/2020 with respect to the charges of 

common assault c/s 240 of the Penal Code Cap 16 RE. 2019 (the Code) as 

the first appeal court quashed the conviction of Raphael John (the 

respondent) and a fine of shs. 500,000/= according to records imposed by 

Magu urban primary court (the trial court) on 18/2/2020. 
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Messrs S. Kitale and Ms. N. Paulo learned counsel appeared for 

Emmanuel James (the appellant) and the respondent respectively. 

The appellant's seven (7) grounds of appeal may boil down and 

revolve around 4 points: - 

(1) The pt appeal court improperly evaluated the evidence on record. 

(2) That the prosecution case actually was beyond reasonable doubts 

proved. 

(3) That the respondent actually was properly identified at the scene 

of crime. 

( 4) That with respect to the PF3 the respondent newly raised the 

issue at the appeal level. 

Through mobile numbers 0757 492 371 and 0767 608 913 the parties 

were, respectively by way of audio teleconferencing heard. 

Having chosen to, Mr. S. Kitale learned counsel argued the grounds 

of appeal generally; (1) that the charges of common assault under Section 

240 of the code were proved beyond reasonable doubts (2) that 5ml - 

Sm4 having had witnessed the incident, sufficiently with regard to the 

PF3 failure of the court to summon the doctor it occasioned no injustice 

(cases of Mohamed Rajab v.R, Criminal Appeal No 55 of 2005 (HC) at 
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Dar es salaam and Mohamed Muruba v. R, Criminal Appeal No 270 of 

2007 CA (both unreported) that even if the PF3 was, for the reason 

expunged, sufficed the remaining evidence much as the charges were only 

that of common assault. That is all. 

Ms. N. Paulo learned counsel submitted that in terms of body parts 

attacked and nature of the injuries sustained the statement and particulars 

of the offence were at variance. The prosecution case therefore it was not 

proved beyond reasonable doubts and the two cases cited were 

distinguishable under the circumstances. The learned counsel further 

submitted. 

A brief account of the evidence on record reads thus: - 

Sm1 Emmanuel James stated that just as on 1/1/2020 at about 

17:00 hours having had found a number of heads of cattle grazing on the 

Jugalasan village reserved land commonly "Ngitiri" and they detained the 

same at the local VEO's offices, five people inclusive of the respondent 

furiously stormed in armed with sticks and a pangas and in the fracas 

respondent hit him with a stick in the shoulder, and he fell down 

unconscious only when back to his senses to find the respondent already 

arrested (copy of the PF3 Exhibit "Pl''). 
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Sm2 George Kikome (as per 5ml) only that the headsman having 

escaped with more than (thirty) heads of cattle, he left four (4) behind 

which Sm2 and fellows detained at the local VEO's offices and following 

the fracas the respondent was on the spot arrested then some police men 

arrived and they're arrested the former. 

Sm2 Kamenya Lukuba (as per 5ml) only that the furious five people 

had intended to forcefully take the heads of cattle detained by the 

appellant and fellows. That is all. 

Sm4 Pomoni Mahule a militia man stated that as he was together 

with others at the local VEO's offices on 1/1/2020 at about 16:00 hours 

and some heads of cattle were brought forward and detained, and the 

respondent and 4 other stormed in armed for the same he run wild and hit 

all including the appellant so that the latter fell down unconscious. That 

shortly on their arrival, some police men did re - arrest the respondent. 

That is all. 

Sul Raphael John stated that just as he was on the material date and 

time on his way back from Masanza Kona he met some villagers around 

with heads of cattle inclusive of his with them (alleged grazed on a 

reserved land) and enquired, those people invaded and they stoned, 
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fisted and hit him with sticks and he fell down unconscious until such time 

he came back to his senses later at the police post. 

Su2 Restuta Deus stated that following the incident she was, on the 

material date at about 11:00 hours through telephone informed that her 

son, the appellant had been assaulted that really the latter was but at the 

office of the local VEO under arrest. That is all. 

Basing on the evidence of Sm2 - Sm4 the central issue is whether 

the charges were against the respondent proved beyond reasonable 

doubts. As said, unlike the 1 appeal court, according to the trial court the 

answer was in the affirmative. 

At least it is an undeniable facts; one, that for some reasons the 

respondent's heads of cattle had been detained by the appellant and 

company. Two; that not satisfied, the respondent was hungered by one ne 

detaining his heads of cattle, Three; that the appellant and respondent 

had the reasons to, and at the material time they met face to face at the 

scene of crime. 

It means therefore, and that one the commonsense would dictate it 

that unlike the appellant, with all costs the respondent might have pressed 

for release of the heads of cattle hence the fracas. The issue of improper/ 
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mistaken visual identification therefore it should not have been raised. 

Grounds 1 and 3 are allowed. Whether or not the respondent was, if at all 

deadly assaulted in the fracas it is not subject of this judgment. It defeats 

both logic and commonsense therefore that the latter was not withstanding 

arrested, charged and prosecuted. Ground 2 of the appeal is allowed 

suffice the points to dispose of the entire appeal. 

The meritorious appeal is allowed. The conviction and order(s) are 

sustained. Additionally I shall sentence the respondent to one (1) year 

term in custody but discharged him conditionally, the latter also to pay the 

appellant compensation of shs. 300,000/= (three hundred thousand only). 

It is so ordered. 

Right of appeal explained. 

S. M. ""{ YIKA 

/04/2021 
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The judgment is delivered under my hand and seal of the court 

in chambers this 13/4/2021 in the absence of the parties. 
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