
IN THE HIGH COURT OF TANZANIA 

(IN THE DISTRICT REGISTRY) 

AT MWANZA 

PROBATE APPEAL NO.22 OF 2020 

(Arising from the Judgment of District Court of 1/emela in Probate Appeal 

No. 13 of 2020) 

PETER BABILASI APPELLANT 

VERSUS 

MA GRETH JAMES RESPONDENT 

JUDGMENT 

Date of Last Order: 30.03.2021 

Date of Judgment: 31.03.2021 

A.Z.MGEYEKWA, J 

The appellant, Peter Babilasi has lodged this appeal against the 

order which was issued by the District Court of llemela on 24 January, 

2020. The District Court dismissed the appeal for want of prosecution. 

Dissatisfied, the appellant preferred to file an appeal before this court. 

The appellant filed the instant appeal which contains seven grounds 

of appeal as follows:- 
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1. That, the learned Appellate District Court Resident Magistrate, erred in 

law and in fact, to dismiss Appellant's Appeal without assigned good 

reasons. 

2. That, the learned appellate District Court Resident Magistrate erred in 

law and in fact, when he held that, the Appellant had no legal right 

to inherit the deceased's property which property were jointly 

acquired by Appellant and the Deceased as lawful husband and wife 

and the said wife being a mere house wife and the Appellant a 

Government Employee with sound means in life. 

3. That, the learned Appellate District Court Resident Magistrate erred in 

law when he gave the Respondent, part of the Deceased's estate 

property without any sufficient proof of the Deceased's concocted 

Agreement in which the street Chairman had forged Appellant's 

signature and mobile phone number which they had got from the 

Deceased's mobile phone. 

4. That, the learned Appellate District Court resident Magistrate erred in 

law and fact, when it failed to take into consideration the fact that 

matrimonial property acquired by wife and husband belong to both 

and not to one party when the other spouse dies away. 

5. That, the learned appellate District Court Resident Magistrate erred in 

law and in fact, when he failed to admit Appellant's written submission 

out of time as the appellant had fallen sick during the period it was 

supposed to be filed in court. Copy of written submission and chamber 

summons and Affidavit to submit Application for extension of time to 
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submit written submission out of time, appended hereto for ease of 

reference. 

6. That, had the appellate District court Resident Magistrate admitted 

the appellant's written submission he would have undoubtedly 

reached a fair decision in favour of the Appellant other than the 

decision he erroneously made. 

7. That, the appellant's prayers to adopt, his rejected written submission 

in ground six herein above as being part of this Petition of Appeal. 

The suit was argued before me on 30 March, 2021. It was argued 

exparte, the respondent having been failed to enter appearance 

despite being properly served. The appellant stated that he has served 

the respondent by substitution of service. The service was published in 

Mwananchi Newspaper. There is no dispute that the respondent, by 

way of publication in two Kiswahili tabloids - Mwananchi of, 

respectively, 12 March, 2021 was served. 

I am alive to the fact that the respondent was notified through the 

said publication to appear on 23@ March, 2021 when this case was 

fixed for hearing and the respondent was so informed through the said 

publication. However, the respondent did not appear on the slated 

date and the case was fixed hearing on 30 March, 2021 during which, 
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again, the respondent did not appear. Having regard to the entire 

circumstances of this case, I am of the considered view that the 

respondent was duly being served therefore, I grant the appellant's 

prayer to proceed exparte against the respondent. 

Arguing in support of the grounds of appeal the appellant argued 

the grounds of appeal generally. He submitted that was dissatisfied by 

the decision of the trial court thus he filed an appeal before the District 

Court of llemela opposing the respondent appointment of 

administration of estate of his late wife. He argued that the clan 

meeting appointed the appellant to administer the estate of his late 

wife. 

The appellant complied that the District Court did not consider his 

ground for extension of time to file a submission in chief. He stated that 

he was ordered to file his submission in chief on 03¢ January, 2020 but 

he fell sick thus he was not able to comply with the court order. The 

appellant went on to state that he has a great chance of succeeding 

in the appeal since the properties belongs to him and her wife. 
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On the strength of the above argumentation, he beckoned upon 

this court to vacate the order of the District Court of llemela and afford 

him the right to be heard on merit. 

After a careful perusal of the submission made for the appeal by 

the appellant and after having gone through the court records, I have 

come to the following firm conclusions. In determining this application 

the main issue calling for determination is whether the appeal is 

meritorious. 

I have opted to address the fifth and sixth grounds of appeal 

together since they are intertwined. The first, second, third, fourth and 

seven grounds of appeal are relevant grounds for appeal against the 

trial court decision and not the District Court judgment. Therefore, I will 

disregard them. 

I have perused the District Court of llemela proceedings and found 

that on 20 December, 2019 the court issued an order for parties to 

argue their case by way of written submission. The appellant was 

supposed to file his written submission on 3@ January, 2020. The 

respondent was required to file his reply on 10 January, 2020 and a 
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rejoinder is any to be filed on 14 January, 2020 and the Judgment 

date was set on 24 January, 2020. However, there was no compliance 

with the court order, as a result, the respondent had nothing to reply. 

When the parties appeared before the court for hearing judgment. 

The record of the District Court reveal that the learned counsel for 

the respondent urged the court to dismiss the appeal because the 

appellant failed to file his submission in chief as scheduled. The 

appellant on his side submitted that he failed to submit his submission 

in chief because he fell ill and was treated to the traditional healer. The 

appellant urged the District Court to give him more time to file his 

submission in chief. The court proceeded to dismiss the appeal for want 

of prosecution. 

It is trite law that court orders must be obeyed or else the orders will 

be ineffective. In the case of NIC (T) Ltd v PSRC Shengena Ltd, Civil 

Application No. 20 of 2007, the Court of Appeal of Tanzania at Dar es 

Salaam (unreported) held that: 

"The applicant did not file submission on the due date as 

ordered. Naturally, the court could not be made important by 

a party's inaction. It had an act .... It is trite law that failure to 
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file submission is tantamount to failure to prosecute one's 

case." 

I understand that failure to file written submission as per court order 

amounts to non - appearance and failure. In the case of Said 

Muratweza Mutwe v Konde Shomary, Civil Appeal No. 1 of 2008, the 

court held that: 

"Filing submission is tantamount to hearing, failure to file 

submission has been linked to non-appearance, which implies 

that parties have waived their rights to present their citation." 

The fact that the appellant failed to file the submission in chief as 

ordered by the court was an error. However, I have considered the 

fact that the appellant had no any legal representation to assist him in 

preparing the written submission. In case, the appellant would have 

been represented by an Advocate then one would have expected 

the appellant and his counsel to act accordingly by timely compliance 

to the court order. However, as long as the appellant has shown 

interest to peruse his appeal and applied orally for extension of time to 

allow him to file a submission in chief then the District Court ought to 

have granted the appellant's application. 

7 



I have considered the conduct of the appellant before the alleged 

nonappearance. As it was held in the case of Shocked & Another v 

Goldschmidt and Others [ 1998] l All ER372 that the applicant's conduct 

before the alleged non-appearance should be taken into 

consideration in application of this nature. I have also considered the 

fact that it is in the interest of justice and the practice of this court that 

unless there are special reasons to the contrary, applications are 

determined on merits as it was held in the case of Fredrick Selenga & 

another v Agnes Masele [1983] TLR 99. 

In the upshot, I vacate the District Court of llemela order in Probate 

Appeal Case No. 13 of 2019 dated 24 January, 2020. The Probate 

Appeal Case No. 13 of 2019 is hereby restored to the District Court 

register for continuation from where it stopped when it was dismissed 

for want of prosecution. No order as to the costs. 

Order accordingly. 

DATED at Mwanza this 31= March, 2021. 

.l 
JUDGE 

31.03.2021 
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Judgment delivered on 31st March, 2021 via audio teleconference 

whereby tb.:e~~pellant was remotely present. rr 4\Ey ' cNl r, 
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, * ,~:I 31.03.2021 
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Right to appeal full explained. 

9 


