
IN THE HIGH COURT OF TANZANIA 

IN THE DISTRICT REGISTRY 

AT MWANZA 

LABOUR REVISION NO. 94 OF 2019 
(Originating from CMA/MZ/NYAM/835-184/2018) 

PAULINA MINZA ....-----%%%%%66683683668683rs8rs88r8Rs,s,, APPLICANT 

VERSUS 

JUNIOR CONSTRUCTION CO. LIMITED RESPONDENT 

RULING 
05 & 14/05/2020 

RUMANYIKA, J.: 

The application for revision is with respect to award and orders of 

13/09/2019 of the Commission for Mediation and Arbitration for Mwanza at 

Mwanza (the CMA). It is brought under Sections 91(1) (a) and (b), 94 (1) 

(b) (i) of the Employment and Labour Relations Act No. 06/2004 (the 

ELRA) and Rules 24 (1), (2) (a) -(f), (3) (a)- (d) and 28(1) (c)-(e) of the 

Labour Court Rules, 2007. The application is supported by affidavit of Alhaji 

A. Majogoro learned counsel who represents Paulina Minza (the applicant) 

whose contents he adopted during the hearing. Mr. M. Mashauri learned 

counsel appeared for Junior Construction Company Ltd (the respondents). 

Alhaji A. Majogoro learned counsel in a nutshell essentially submitted 

that the impugned award was improper, sua motu the Arbitrator therein 
having introduced the new and undisputed issue of whether or not there 
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was termination, and, on that one without hearing the parties she resolved 

it in the negative and against the applicant. Leave alone, but alternatively, 

the Arbitrator's failure to evaluate the adduced evidence. In fact the 

applicant was unfairly terminated as she had not even been invited to any 

displinary committee and proceedings. The learned counsel further 

contended. 

Mr. M. Mashauri learned counsel adopted contents of the counter 

affidavit and submitted that there was nothing wrong with the impugned 

award as there couldn't have been the issue whether there was or there 

was no termination without its fairness being determined that parties had 

not addressed the Arbitrator on the issue of termination but only the 

applicant's suspension without pay. That the applicant's claims may have 

been on termination but she testified only on suspension. That the case 

and authority cited by Alhaji A. Majogoro learned counsel was 

distinguishable because with regard to the issue of termination or no 

termination the parties were fairly heard. 

The pivotal issue is whether the parties were fairly heard on the issue 

of whether there was termination much as according to records (page 11) 

of the typed judgment the only usual framed issue and was adopted by the 

CMA was: whether, in terms of procedure and substance the 

termination was fair. 

However, having heard them, but just as she was composing it, in 

the middle of the award the Arbitrator was of the view that the applicant's 
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evidence had established only w.e.f 23/06/2016 unpaid suspension and 

not termination: 

" kwa kuzingatia ushahidi uliowasilishwa katika 

utetezi tukio lililokuwepo ni kusimamishwa kazi .. .Tume 

imejiridhisha kiini halisi cha mgogoro siyo kuachishwa kazi 

isivyo halali ... kwa kurejea kumbukumbu za ushahidi 

hazionyeshi kuwepo kwa tukio la kuachishwa kazi tarehe 

23/06/2016 ....... Tume ....... baada ya kuainisha hoja zote za 

ushahidi na kujiridhisha kuwa mgogoro huu ni njiti 

"premature" ......... nafuu anayo anastahili kupewa mlalamikaji 

ni kufukuza (dismiss) mgogoro huu kwa sababu tayari 

umeshasikilizwa on merit na Turne imejiridhisha kuwa kiini 

cha mgogoro cha kuachishwa kazi hakipo ". 

In effect the Arbitrator dismissed the dispute for being premature 

much as in his submissions Mr. M. Mashauri learned counsel admitted no 

party had addressed the Arbitrator on the newly raised issue whether there 

was termination. 

The Arbitrator may have late in the day (during composition of the 

award) found that justice of the case so demanded and she felt like obliged 

to yes! But in all fairness that happening the Arbitrator was obliged to 

reopen the proceedings, invite them and hear parties. 

At least it was undeniable fact that without the period being stated 

and without pay the applicant was suspended on 23/06/2016 and she 

remained out until 04/07/2017 (say 1'/%, years later) where, for the first 
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time she knocked at the CMA's door. It may have been justified suspension 

but for its indefinite nature and no pay even of a fraction of the salary 

much as the respondent did not in any way disprove the complaint. I think 

categories of constructive unfair termination are never closed. In terms of 

duration, an open ended and no pay suspension could be one of them. 

What makes it fatal, the respondent in the letter of suspension they 

promised to pay full salaries but they didn't honor the promise suffices the 

point to dispose of the application. 

Upon suspension, the applicant may have been at large so much so 

that even where they needed her back for displinary proceedings or 

something she was not traced yes! But nothing in the respondents' 

evidence suggested that due to unexplained absenteeism long at last they 

issued a letter of dismissal or in that that regard sent her sms, leave alone 

when that happened if at all she had not picked calls. Had the Arbitrator 

given it fairly a broader perspective and consideration, more importantly 

according to evidence on the face of it the issue of indefinite suspension 

she would have arrived at a different conclusion namely by all standards 

there was unfair termination of the applicant by them. The issue of self 

termination therefore is a mockery under the circumstances. 

Having said all what I have here in above endeavored to, I will 

increasingly hold that however good reasons that the employer may have 

had, indefinite suspension without pay to an employee sounded more 

inhuman and torturing than on the spot termination because the later 

suffered double jeopardy at. He misses bread and he can't even speculate 
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when he would be called for trial much as now it depended on the 

employer's mercy not on statutory requirement. 

The application is granted in its entirety. The Arbitrator's award and 

orders are, for avoidance of doubts quashed and set aside. The 

respondents pay the applicant monthly salaries and other benefits if any 

from 23/06/2016 to date and reinstate her much as the issue of self 

termination was neither here nor there. It is ordered accordingly. 

Right of revision explained. 

YIKA 

JUDGE 

10/05/2020 

It is delivered under my hand and seal of the court in chambers this 

13/05/2020 in absence of the parties opies to be supplied immediately). 

/05/2020 
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