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A.Z.MGEYEKWA. J

Before me is an appeal, the appellant after being dissatisfied by the 

decision of the District Court of Magu decided to lodge the instant
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appeal. The respondent filed a reply to the petition of appeal and raised 

a point of preliminary objection as follows:-

1. The purported appeal is time-barred.

The hearing was done by way of written submission whereas, the 

respondent's Advocate filed the written submission as early as 8th May, 

2020 and the respondent's Advocate filed a reply as early as 13th May, 

2020.

Submitting in support of this application the respondent's Advocate 

valiantly submitted that the judgment of the first appellate court was 

delivered on 2nd December, 2019 and the applicant filed the instant 

appeal on 6th January, 2020. It was the respondent's Advocate 

contention that the appeal is time barred by six days since it was filed 

beyond the 30 days as required by section 25 (1) (b) of the Magistrate 

Court Act, Cap.ll of the General Laws Revision GN.140/2020. To fortify 

his submission he referred this court to the case of Abdallah S. 

Mkumba v Mohamed J. Likime [2001] TLR 326 this Court held that:-

" Appeals to the High Court in relation to matter originating from the 

Primary Courts are governed by the provisions of section 25 (3) of 

the Magistrates' Courts Act and are by way of Petition of Appeal.



There is no legal requirement that a Petition of Appeal must be 

accompanied by a copy of the decree in appeals originating in 

Primary Courts."

Me also cited the case of Barenda Mungozi v Mary Ntunzwe

[2002] TLR 141 the held that:-

" In terms of section 25 (1) (b) of the Magistrates' Court Act, the 

applicant had thirty days since the date of the judgment to lodge 

his petition of appeal; provided that this Court may extend the 

time for filing the appeal either before or after such period of 

thirty days has expired."

The respondent' Advocate also cited the case of Gregory 

Raphael v Pastory Rwehabula [2005] TLR 99 which discussed in 

length the legal requirements and time for filing a petition of appeal in 

matter originating from Primary Courts in terms of section 25 (1) (b) of 

the Magistrates' Court Act, Cap. 11. The respondent's Advocate went on 

submitting that the in accordance to the cited provisions of law and the 

decided cases on manner and time limit within to file appeals to the 

High Court on matters originating from Primary Courts, it was his 

contention and submission that the instant appeal was required to be 

filed the latest on 1st January, 2020 but the appellant filed the same on
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6th January, 2020 beyond the stipulated 30 days as provided by the law. 

He went on to state that the applicant did not apply for leave to file the 

appeal out of time.

In conclusion, Mr. Kassim forcefully submitted that in the 

circumstances of this application and in terms of section 3 (1) of the Law 

of Limitation Act, Cap. 89 [R.E.2019], he invited this court to dismiss the 

appeal with costs for being time barred.

In reply, the learned counsel for the respondent submitted that the 

decision of the District Court of Magu was ready for collection on 2nd 

December, 2019 and the appellant requested to be supplied with a copy 

of the judgment on the same day. He went to state that the decision 

was ready for collection on 6th December, 2019, and on 10th December, 

2019 he was supplied with the said copies and they lodged the present 

appeal.

It was Mr. Ludovick contention that an appeal from the District 

Court to this court is this. He added that when it comes to limitation the 

same is guided by the Law of Limitation Act of 1971. He referred this 

court to section 46 of the Law of Limitation Act and cited the case of 

Gregory Raphael (supra). He also cited section 19 (2) of the Law of



Limitation Act, 1971 that the section excludes the time used in obtaining 

a copy of the impugned decision from the time limit set for filing an 

appeal. He further submitted that since the Magistrates Courts Act, 1984 

does not directly preclude the application of section 19 (2) and neither 

does it infer anyhow that such section should be inapplicable then 

section 19 (2) of the Law of Limitation Act of 1971 is applicable in 

computing time within which to lodge any appeal including the present 

appeal.

Mr. Ludovick insisted that the 30 days started to run from the 

date when the applicant obtained a copy of the decision. To fortify his 

submission he cited the case of Barende Mungozi v Mary Ntunzwe 

[2002] TLR 141 and the case of Salim Rashid v Hadija Abdallah

[1967] HCD 154. The learned counsel for the appellant urged this court 

to consider the nature of the case and make an appropriate finding 

being guided by numerals decision that is in favour of the applicant 

proposition.

In conclusion, Mr. Ludovick submitted that if this court will find 

that the appeal is time barred the remedy is dismissal and the appellant 

will not have any chance to state their grievances against the judgment
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of District Court of Magu which is unjust and unqualified to be called a 

judgment. He urged this court to overrule the preliminary objection 

without cost.

After a perusal on the point of preliminary objection along with the 

submissions of both parties, I will address the question of whether the 

preliminary objection has merits.

Responding to the objection that the applicant's application is time 

barred, in the record, the District Court of Magu pronounced its 

judgment on 2nd December, 2019 and the applicant lodged the instant 

appeal on 6th January, 2020.

The time limit in appeals originating from the District Court is 

prescribed under the Magistrates Courts Act, Cap. 11 [R.E 2019]. The 

MCA governs all procedures in cases which originates from Primary 

Court and District Court, therefore, the prescribed time limit is stipulated 

under section 25 (3) of the Magistrates' Courts Act which states that:- 

"25. -(1) Save as hereinafter provided-

(b) in any other proceedings any party, if  aggrieved by the decision or 

order o f a district court in the exercise of its appellate or revisional 

jurisdiction may, within thirty days after the date of the decision or



order, appeal therefrom to the High Court; and the High Court may 

extend the time for filing an appeal either before or after such period of 

thirty days has expired." [Emphasize added]

Pursuant to the above provision, the applicant was required to file 

his application before this court within 30 days from the date of the 

decision or order. Counting the 30 days, the applicant was required to 

file the instant application not later than 1st January, 2020 instead he 

filed the same on 6th January, 2020 that means his application is out of 

time.

The respondent's Advocate tried to convince this court to exclude the 

days when the applicant was waiting to collect the copies of judgment 

and decree. His request is unmaintainable since the law is very clear 

that an appeal which originates from the Primary Court does not require 

the appellant to append the said copies. This court cannot direct itself 

without abiding to the law and procedure lied down by the statute.

The appellant in this appeal was represented by an Advocate 

therefore he was required to direct the appellant to file an application 

for extension of time to file his appeal out of time. But there is no record 

which shows that the applicant applied for an extension of time to file



his appeal out of time and that the application was granted. Instead, the 

appellant proceeded to file an appeal before this court. Section 3 (1) of 

the Law of Limitation Act, Cap.89 [R.E 2019] provides that where a suit 

is brought out of time the remedy is to dismiss the appeal even if the 

issue would not be raised by the parties. In the case of John Cornell v 

A. Grevo Tanzania Ltd Civil Case No. 70 of 1998 High Court of 

Tanzania, it was held that:-

" However, unfortunate it may be for the plaintiff, the Law of 

Limitation; on actions knows no sympathy or equity. It is a merciless 

sword that cuts across and deep into all those who get caught in its 

web."

Guided by the above authorities the preliminary objection 

regarding limitation of time is upheld and the appellant's appeal is 

hereby dismissed with costs.

Order accordingly.

Dated at Mwanza this date 18th May, 2020.

JUDGE

18.05.2020

8



Ruling delivered on 18th May, 2020.via audio teleconference, and both

parties were remotely present.

A.Z.MGEYEKWA

JUDGE

18.05.2020


