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The Plaintiffs in this application TAI FIVE HOTELS LIMITED and one 

WILSON TARIMO jointly filed this case against two defendants CRDB BANK



PLC and BAYA KUSANJ MALAGI respectively. The plaintiffs are praying for 

the following reliefs:-

(a) The declaration that the release of the loan between the defendants 

and thereafter using the plots no 55,56 and 58 Block K Nyamanoro with 

CT no 3001 and ct no 2898 as security is unjustifiable and unlawful.

(b) The declaration that the plaintiffs' movables properties found in 

building at Plots No. 55, 56 and 58 Block 'K' Nyamongoro were 

unjustifiably and unlawful retained and handled to each other.

(c) That declaration that the defendants movable properties found in 

building at Plots No. No. 55, 56 and 58 be remitted to the plaintiffs.

(d) That the title deeds in respect to Plots No. No. 55, 56 and 58 be

i remitted to the plaintiff.

(e) Payment o f Tshs 800,000/= per day from 11 February 2017 to the 

payment in full.

(f) General damages as per court discretion.

(g) Costs o f the suit.

This case has a long history passing through substantial legal 

wrangling which traces back in 2011. It is on records that plaintiffs and the 

1st defendant had a mortgagee mortgagor relationship legally created and



Plots No. 55, 56, and 58 Block 'K' situated at Nyamanoro in Mwanza Region 

were the security for the loan that the plaintiff secured for the conduct of a 

hotel business.

The 1st plaintiff defaulted and was served with a notice to pay or else 

the mortgaged securities to be sold for the 1st defendant to recover the 

loan. The 1st plaintiff approached this court and filed Civil Case No. 4 of 

2014 (Exhibit P4) praying for reduction of interest and an order restricting 

the 1st defendant from selling the landed properties which were mortgaged 

as security for the loan advanced be plot No. 55, 56 and 58 Block ’K’ 

Nyamanoro.

Jhe 1st defendant filed a counterclaim demanding from the plaintiff 

Tshs 1,205, 155,638.08 being the principal sum given to the plaintiff as 

loan plus interests and order of this court to allow the sale of the 

mortgaged properties and costs of the suit. The matter proceed exparte 

against the plaintiff and the court determined the counter-claim and on 

29th October, 2015 this court entered judgment in favour of the 1st 

defendant counterclaim and gave the following orders; that, the 1st plaintiff 

was ordered to pay Tshs 1,205,155,638.08 being the principal sum given
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to plaintiff as loan and, payment of interest on the principal sum at a rate 

of 18% per annum from the date of filing of the suit to the date of the 

judgment, and payment of the decretal sum at the rate of 10% from the 

date of judgment to the payment in full, and the costs of the case. The 

order of payment was to be effected within 14 days from 29.10.2015 the 

date the judgment was delivered and in case of the default by the plaintiff, 

mortgaged properties that are, plot No. 55,56 and 58, Block 'K' both 

situated at Nyanmanoro Mwanza be sold to recover the awarded reliefs. 

The plaintiff filed an Application No. 117 of 2015 before this court prays to 

set aside the exparte proof the application which was dismissed with costs.

The plaintiffs appealed to the Court of Appeal vides Appeal No. 81/08 

of 2007 and on 14th June, 2018 the plaintiff file a notice to withdraw of the 

appeal, and the appeal was withdrawn on 29th June, 2018. During these 

events, the 2nd defendant proceeded to appoint a receiver to execute the 

orders of the court dated 29th October, 2015. It is from this point hat the 

plaintiffs instituted this case claiming among others, for the movables and 

illegality as to the loan facility by the defendants mortgaging the landed 

properties.



It is imperative at the outset to point out that, this matter has been 

also gone through the hands of my learned Brothers Hon. Maige, J, and my 

learned Brother Hon. Rumanyika, J who conducted the 1st Pre-Trial 

Conference and Mediation respectively. I thank my predecessors for 

keeping the records well and on track. I now have to evaluate the evidence 

adduced by the witnesses to determine and decide on the aforementioned 

issues.

.During the hearing of the suit, the plaintiffs afforded the service of Mr. 

Mushobozi, learned counsel who was assisted by Mr. Emmanuel Mwita 

learned counsel and Mr.Chama, learned counsel. The 1st defendant enjoyed 

the service of Mr. Galati, learned counsel, and the 2nd defendant enjoyed 

the service of Mr. Emanuel Muyengi, learned counsel.

Upon completion of all Pre-Trial Preliminaries, the Final- Pre Trial 

Conference was conducted and parties framed the following issues to guide 

this court in the determination of this case:-

1. Whether the external and internal mo vab/e properties found in the suit. 

Properties located at plots No. 58, 55, and 56 Block "K" Nyamanoro 

Mwanza, Tanzania was illegally fraudulently and justifiably handled to 

the ? d defendant at the instance of the 1st defendant
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2. Whether the mortgage of the suit properties located at plot No. 55, 58, 

and 56 Block "K" Nyamanoro Mwanza, between 1st and 2nd defendants 

were made illegally fraudulently and justifiably.

3. I f the first and second issues are affirmative, whether the act of 

mortgaging the suit properties intended to deprive the plaintiff's rights 

over the suit properties.

4. Whether the plaintiff was evicted by the 1st defendant from the suit 

premises and if  so if  the eviction was unlawful.

5. What reliefs' parties are entitled to.

In proving the above issues, the plaintiffs brought two witnesses; Mr. 

Wilson Tarimo, the Director of the 1st plaintiff (PW1), and Mr. Abubakari 

Mohamed Kapera (PW2). The 1st defendant paraded 3 witnesses, Vesra 

Ngunangwa (DW1), Seni Songwe Malimi (DW2), and the 2nd defendant had 

one witness one Baya Kusanja Malagi (DW3).

Tl?e plaintiffs' side tendered a total of six (6) documentary Exhibits to 

wit, A copy of Certificate of Occupancy in respect to Plot No. 55 and 56 of
I

Block K Nyamanoro, Mwanza (Exhibit PI), Civil Case No.4 of 2011 dated 

29th October, 2015 (Exhibit P2), Loan Facility Letter (Exhibit P3), Personal



Current Account Statement (Exhibit P3), List of Goods No. (Exhibit 5), A 

letter from TRA dated 8th December, 2005 (Exhibit P6).

On the other hand, the defendants' side tendered a total of seven (7) 

documentary Exhibits namely; A Mortgage of Right of Occupancy By Wilson 

Tarimo in respect to Plot No.55 and 56 CT No. 2898 LO No. 84/84161 

(Exhibit Dl), A Single Debenture Instrument (Exhibit D2), A mortgage of 

Right of Occupancy By TAI Five Hotel, Plaint (Exhibit D4), A document- 

Registrary of Companies (Exhibit D5), Mwananchi Newspaper dated 11th 

February, 2017 and Certificate of Sale (Exhibit D7).

Prosecuting the case, Mr. WILSON TARIMO testified that he is the 

Director of TAI FIVE HOTELS LTD. He testified that in 2010, he took a loan
j

from the 1st defendant at a tune of Tshs. 1.2 Billion secured by Plots No. 55 

and 56 with the name of TAI FIVE HOTEL LIMITED and Plot 58 with the 

name of Wilson Tarimo. He testified that the original certificates of the 

respective plots were mortgaged to the 1st respondent. To substantiate his 

testimony PW1 tendered the copies of certificate of Title with respect to 

Plot No. 55, 56, and 58 and admitted by this court marked as Exhibit PI. 

PW1 testified that the company defaulted to service the loan as required



and this court vides the ex-parte judgment delivered on 29.10.2015 in Civil 

Case No. 4 of 2011 between TAI FIVE HOTEL and Others v CRDB Bank 

directed the 1st plaintiff to pay Tshs. 1, 205,155,638.08 or Plot No. 55, 56, 

and 58 be sold the same is exhibited by Exhibit P2. He said that, after the 

court decision, the 1st defendant did not apply for execution but told PW1 

to settle out of court and he continued to service the loan.

PW1 further testified that in February 2017, the 1st defendant staff and 

the 2nd defendant with other people went to the hotel and ordered staff to 

vacate and closed the Hotel. PW1 said that he reported the matter to the 

police and approached the 1st defendant without success. PW1 testified on 

14th July, PW1 went to the Hotel demanding to take his properties which 

were not owned by TAI FIVE HOTEL but 2nd defendant called the Police 

who arrested him and sent him to Kirumba Police Station. Upon 

interrogation, the 2nd defendant told him that he bought the Hotel and 

surrendered a document which was a loan facility letter dated 28th June 

2017.

There was a loan agreement between the 1st and 2nd defendant
1

whereby the 2nd defendant obtained from the 1st defendant a loan valued
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Tshs. 1,000,000,000/= and among the securities for the loan was Plot No. 

55, '56, and 58 which was still the property of the 1st and 2nd plaintiffs

respectively. To substantiate his testimony he tendered an Exhibit P3. He
i

further testified that the act of the 1st and 2nd defendant was illegal and 

prays this court to nullify the mortgage. He testified that on 30th June 2017 

the loan of Tshs. 1 Billion to the 2nd defendant was deposited in the 

account of TAI FIVE HOTEL by the 1st defendant vide "Bank Statement" of 

TAI FIVE HOTEL dated 21st August 2017. To support his submission he 

tendered Exhibit P4. PW1 testified that he filed a caveat to the Register of 

Titles on 22nd September 2017 after the money was deposited to the TAI 

FIVE HOTEL account to restrict the changing of names by the 2nd 

defendant.

PW1 valiantly testified that based on creating a legal mortgage, Plot

55 and 56 were unlawfully used as security while it was yet to be 

transferred and registered as the properties of the 2nd respondent. He 

claimed further that, he was never aware that TAI FIVE HOTEL LIMITED 

was under receivership. He testified further that, there were properties on 

plot No. 55, 56, and 58 which were not a part of the mortgage with a value 

of Tshs. 1,868,245,000/= which some, were taken by the 1st defendant,
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and others were converted to the use by the 2nd defendant unlawful. He 

prays this court to be remitted with movables.

Mr. Abubakar Mohamed Kapera (PW2) testified that he was a 

Manager of TAI FIVE HOTEL from 2013 until 11th February,2017 when the 

1st defendant stand went and ordered them to vacate from the Hotel 

premises and the Hotel was closed. He testified that he requested the 

officers to allow them to prepare an inventory and handover the hotel 

smoothly but they denied and the Hotel was closed with all equipment's 

and properties remained in the Hotel. He mentioned the properties which 

were used to run the Hotel business including; sofa sets, TV sets, 

computers with an internet connection, money counting machine, 

Telephone Machines, furniture of different types and size, 2 safeboxes one 

with Tshs. 144 million and Tshs. 23 Million inside shelve, documents, and 

different varieties of decorations.

He further testified that 2 Hotel stores were used to keep different 

varieties of Hotel utensils, a bar, and a restaurant full of groceries and a 

store with a stock of different varieties of liquor and beer. PW2 testified 

that the Hotel has a kitchen with all facilities well furnished and a

conference hall fully equipped. He went on that the hotel also has a garden
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with chairs and umbrellas which were destroyed, Kibo natural water and 

two Cars, Cruiser with plate No. T. 426 ALV and Pick Up Double Cabin with 

plate No. T. 557 A. He also testified that, there were also stored 

construction materials and items not fixed to include iron rods (nondo) 70 

tones, roofing files -  iron sheet 600 pieces, 2 generators, (150 cc and 3 

cc), mattress (40), bed sheets 2,000 pieces, plates 10,000/= pieces, buffer 

30, Air condition (10) Decorations (400) cartons 232M, chair (1,800), table 

(40). He insisted that the list of the properties valued at Tshs 1.8 billion. To 

support his testimony, PW2 tendered Exhibit P6 concerning the Land 

Cruiser and construction materials for the construction of another building 

and other items used by the hotel which remains locked in the hotel.

I
It was PW2 further testimony that, as per valuation report which was 

prepared by the 1st defendant which is locked in the hotel, the value of TAI 

FIVE HOTELS LIMITED in 2017 was Tshs 5.3 Billion. He testified that they 

wanted to pay the bank and as they were waiting for a notice, instead they 

were evicted and the hotel was sold to the 2nd respondent. Finally, he 

claims that the value of the properties after going through the list and 

properties valued at 1.8 Billion and prays this court to order the same to be

ii



handled to the plaintiffs. The plaintiffs had no other witness and their case 

was marked closed.

Testifying for the defendant's case, Versa Ngunangwa (DW1) testified 

that, she is a Credit Advisor for the 1st defendant, working at the 

Headquarters in Dar Es Salaam. She admitted to know the 2nd plaintiff as a 

Director of the 1st plaintiff, who secured a loan of Tshs. 1.2 billion with the 

loan facility that mortgage Plot No. 55,56 and 58 as security. He testified 

that on 14.06.2006 the 1st plaintiff secured a loan of Tshs. 471,000,000/-. 

To substantiate her testimony she tendred an Exhibit Dl. DW1 testified 

further that the 1st plaintiff and the 1st defendant signed a debenture dated 

12th June 2006 the same was tendered in court as Exhibit D2.

DW1 further testified that on 16.10.2009, the 1st plaintiff added 

another mortgage. To support his testimony she tendered an Exhibit D3. 

She further testified that the plaintiff failed to service the loan and 1st 

defendant filed a case before this court to sell the mortgaged property; 

Plot No. 55, 56, and 58. To prove his testimony she tendered and Exhibit 

D4. She said that the matter was decided in favour of the 1st defendant 

who proceeded to appoint a Receivers; Mr. Seni Sangwe and Silvanus

Benedict. To substantiate her testimony she tendered an Exhibit D5.
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It was her further testimony that, the loan facility of Tshs. 1 billion 

dated 28 June, 2017 was secured by the 2nd defendant with the security of 

the landed property of the 2nd defendant and Plot No 55 and 56 with the 

name of the 2nd plaintiff to be changed to the name of the 2nd defendant 

and the loan was issued. He insisted that the loan was issued only on the 

mortgage of the 2nd defendant securities and not of the plaintiffs. She 

claimed that it was not true that the plaintiffs personnel were evicted as 

from 31.01.2017 all properties were handled to the Receiver and he sold 

the properties thereafter they received the money and handled all the 

documents to 1st defendant with a list of all sold properties.

DW1 went on to testify that the movable properties are still pending and 

do not form part of the sale and it was only the landed properties Plot No. 

55, 56 and, 58 were sold at a tune of Tshs 1.5 billion and after deducting 

Receivership charges Tshs 1.387,715,241.99 was deposited in the TAI FIVE 

HOTEL LIMITED account. DW1 insisted that PW1 knew that the hotel was 

under Receivership as it was advertised in newspapers and after valuation, 

it was found that it was enough to service the loan.

DW1 continued to testify that all activities were observed by the Receiver 

and TAI FIVE HOTEL LIMITED is still indebted by the 1st defendant and
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they want to use the power under debenture to sell the properties which 

are under the custody of the bank. He finally prays this court to disregard 

the plaintiffs' claims and dismiss the case with costs.

DW2, Mr. Seni Songwe Malini also testified that he is an Advocate with 

Roll No. 770. He added that he and one Mr. Siyanus Benedict were 

appointed by the 1st defendant as Receiver-manager by the way of written 

away over the mortgaged property Plot No. 55,56 and 58 Nyamanoro area, 

in Mwanza City. DW2 testified that after an official search from the 

Registrar of Titles, they advertised to the public that they were appointed 

as receiver-manager and took possession over the properties on 11th 

February, 2017 of which all activities of the Hotel were put on halt and 

invites for bids. To support his testimony he tendred Exhibit D6. DW2 

testified that the building was in their control from 11th February,2017 and 

they did not find any Director of TAI FIVE HOTEL LIMITED to 

communicate, and finally, they received a bid from the 2nd defendant, who 

was the highest bidder with a bid of Tshs. 1.5 Billion. He added that they 

drafted a contract of sale signed by both parties and on 8th July 2017, they 

handled the hotel to the 2nd defendant.
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DW2 further testified that they were assigned to sell the landed 

properties only as per Exhibit D5 and the movables were not included in 

the sale. DW2 further testified that they told the 2nd defendant to handle 

the same to the owner in any case when he will show up. Finally, he 

testified that they signed a contract after the first installment was paid and 

another payment was effected via CRDB bank.

The 2nd defendant, Baya Kusanja Malangi (DW3) testified that he is a 

businessman and he comes across a Newspaper that the Hotel was on 

sale. To substantiate his testimony he tendered an Exhibit D6. DW3 

testified that he won the bid and was to effect payment at a tune of Tshs. 

1.5 Billion on which he paid Tshs.500 million and was to effect the last 

installment of Tshs. 1 Billion on 30th June, 2017 and was given a certificate 

of sale. To support his testimony he tendred an Exhibit D7.

It was DW3 further testimony that later he was handled with the 

landed properties Plot No. 55, 56, and 58 and was instructed to give the 

movables to any person who will come to claim after consultation with the 

1st defendant who still owes the plaintiff.
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It was DW3's further testimony that he signed a loan on 29th 

July,2017 and as he was waiting for the bank to register the Tittles of Plot 

No. 55, 56, and 58 on his name. He added that on 30th July,2017 he paid 

the remaining balance using his sources of income and he received the 

loan a month later. He further testified that he applied for a loan and was 

secured by his properties and was not able to use the certificates of the 

landed properties because the names were not yet changed to his name 

and the same was not registered.

□yV3 further testified that PW1 went to the hotel and caused chaos as a 

result he was arrested, it was when DW3 showed the documents to the 

police that he bought the hotel. DW3 also testified to have seen movables 

including hotel servicing equipment and furniture, a generator, and 2 cars 

that were taken by the 1st defendant. He insisted that the properties are 

inside the hotel and he is ready to hand over the properties to the owner. 

PW2 testified that he is a bonafide purchaser and in any case, if there was 

an error was not on his part. That marked the end of the defence case.

By consent of the parties, on 30th April, 2020 the learned counsels filed 

their Final Written Submissions and I am grateful to the counsels for the

energy and industrious research involved in canvassing the issues herein.
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Having heard the testimonies of both parties and considering the final 

submission of all learned counsels. I should state at the outset that, in the 

course of determining this case I will be guided by the principle set forth in 

civil litigation and will guide this Court in the course of determining this 

suit. The said principles include the following; the one who bears the 

burden of proof is he who wants the Court to believe him and pronounce 

judgment in his favour, such as " he who alleged must prove the 

allegations as it was held in the case of Hemedi Said v Mohamedi 

Mbilu (1984) TLR 113. The said burden in civil cases is on the balance of 

probabilities or preponderance of the evidence. In the case at hand, the 

plaintiffs are the ones who bear the burden of proving their case on 

balance of probabilities.

Moreover, I want to make it clear that in determining the framed 

issues I will also be guided by the ruling of my learned Brother, Hon. 

Maige, J dated 9th October, 2018 considering that matters related to title 

deeds (in respect to Plots No. 55, 56, and 58 appearing in item (d) of the 

prayer's clause and paragraph 5 specifically the 6th and 7th lines of the 

plaint were expunged.
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It is upon this background and the above underlying principles, 

together with case laws which shall guide my evaluation and analysis of 

the evidence that was presented by each side in this suit together with the 

final submissions by the Counsel for the parties.

To start with the first issue as to whether the external and internal 

movable properties found in the suit properties at Plots No. 58, 55, and 56 

Block 'K' Nyamanoro Mwanza, was illegally fraudulently and unjustifiably 

handled to the defendant at the instance o f the 1st defendant The 

record reveals that the issue of movable emerged after the appointment of 

Receivers by the 1st defendant, they took possession of the landed 

properties which was a hotel business and from the evidence of PW2, andI '

DW2, there was no any handing over of the landed properties from the TAI 

FIVE HOTEL to the Receivers. It was DW1, DW2, and DW3 testimonies 

that the movables were not included in the sale and DW2 insisted that 

what was placed under Receiver-manager was landed properties, Plots No. 

55, 56 and 58 Block 'K' and movables were handled to 2nd defendant to be 

given to the owner the plaintiffs.

On the other part, PW1 when testifying, he said that all properties

were left inside the building and PW2 cemented that all properties were left
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inside the hotel to wit; he tendered Exhibit P5, a TAI Five Hotel list of 

goods which were included in duty/VAT exemption and Exhibit P6; TAI 

FIVE Hotel Ltd list of goods which were included in duty/VAT exemption 

which includes; Building material 500 tones and Vehicle Toyota Land 

Cruiser. I have perused the pleadings and found that the plaintiffs in their 

Plaint specifically paragraphs 14 and 16 pleaded that all movable properties 

and documents were left in the building.

During the hearing, PW2 ended up mentioning the properties which 

werej used to run the Hotel business including; sofa sets, TV sets, 

computers with an internet connection, money counting machine, 

Telephone Machines, furniture of different types and size, 2 safe boxes one 

with Tshs. 144 million and Tshs. 23 Million inside shelve, documents, and 

different varieties of decorations. However, none of the plaintiffs' witness 

tendered any legal document such as an inventory to prove their claims. As 

mentioned earlier DW1, DW2 and DW3 did not dispute the fact that there 

were movable properties in the hotel. DW2 testified that he handled the 

properties to DW3 instructing him in case the plaintiff will come for it then

he has to handle it to him and DW3 testified that the plaintiff did not show
i

up. In my view, I expected the Receiver to have prepared an inventory
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exhibiting the movables of the plaintiff and handed the same to DW3 (bona 

fide purchaser) but that was not done.

In civil cases, the burden to proof on the balance of probability is 

upon the plaintiff, and as pointed earlier that one of the principles of the 

civil case is that the one who claims is required to prove his claims. 

Therefore in the instant case, the plaintiff was supposed to prove his claims 

by tendering all necessary documents to ascertain that the movable 

properties belong to them and to prove the properties that were placed 

inside the hotel by tendering and inventory which was prepared by 

themselves, but that was not done.

Now when the dispute arose the plaintiffs were supposed to come to 

court’ with cogent evidence to prove to ascertain that the movable 

properties belong to them and to prove the properties that were placed 

inside the hotel by tendering and inventory which was prepared by 

themselves, but that was not done. However, none of the documents 

proves the claim on the balance of probability as provided under section 

110 (1) of the Evidence Act, Cap. 6 [R.E 2019] that:-



"Whoever desires any court to give judgment as to any legal right or 

liability dependent on the existence of facts which he asserts must prove 

that those facts exist."

The above provision was well elaborated in the case of Lamshore 

Limited and Another v Bizanje K. U. D. K, [1999] TLR that the duty to 

prove the alleged facts is on the party alleging its existence. The above 

position of the law was also observed by the former East African Court of 

Appeal in the case of the East African Road Services Ltd V. J. S Davis 

& Co. Ltd [1965] EA 676 at 677 where it was stated that:-

"He who makes an allegation must prove it. It is for the plaintiff to make 

out a prima facie case against the defendant. "

Based on the above authority it is vivid that the plaintiff in the present 

suit has failed to bring sufficient evidence to prove that they left properties, 

documents, and money and they were also required to prove the allegation 

that the defendants jointly parted with the keys. The learned counsel for 

the plaintiffs went on claiming that the defendants unjustifiably handled 

carious internal and external movable properties to the 2nd defendant 

totaling Tshs. 1,868,245,000/= but the same was not proved.
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It is from the above reason the court has found that there is no 

sufficient evidence to establish the first issue, thus it cannot be said the 

first issue framed for determination, in this case, can be answered in 

affirmative.

Addressing the 2nd issue as to whether the mortgage o f the suit
i

properties located at plot No. 55, 58, and 56 Block "K" Nyamanoro

Mwanza, between 1st and ? d defendants were made illegally fraudulently
i

and unjustifiably. Examining the evidence on record, I had to compare

the same with the case which was before my learned Brother Hon. Gwae,J
i

in Civil Case No.4 of 2011, I have found that the plaintiff lodged a suit 

against the 1st defendant dispute the mortgaged properties with respect to 

Plots No. 55. 56 and 58 of Block K situated at Nyamanoro at Mwanza

whereas this court ordered the mortgaged properties be sold to recover the
i

awarded relief. In my view, the plaintiffs' claims are based on the same 

mortgage which was determined by this court it involved the same parties 

and the bonafide purchaser.

Additionally, this court in Civil Case No. 4 of 2011 found that the 

mortgaged property was lawful and this court ordered the plaintiff to effect
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Tshs. 1,205.155.638.08 being principal sum given to the plaintiff by the 1st 

defendant as a loan. This court went further to order that in case the 

plaintiff fails to comply the court order then the mortgaged properties that 

is Plots No. 55, 56 and 58 Block 'K' Nyamanoro (Exhibit PI) situated at 

Nyamanoro -  Mwanza be sold to recover the awarded reliefs. Hence, the 

1st Defendant persuaded the court order.

In my view as long as the mortgaged property in question is the same 

mortgage determined by this court in Civil Case No.4 of 2011 and the case 

was determined to its finality. I find that my hand is tight up to analyse 

this issue since the plaintiffs are claiming that the first defendant illegally 

advanced loan at a tune of Tshs. 1,000,000,000/= to the second defendant 

with a loan facility dated 28th June, 2017 mortgaging among others, the 

securities of the plaintiffs which were the landed properties Plots No. 55,

56 and 58 Block 'K' Nyamanoro (Exhibit PI) to facilitate the acquisition of 

TAI FIVE HOTEL LIMITED (Exhibit P3).

In case the plaintiff was dissatisfied by the execution done by the 1st 

defendant the proper legal forum was for the plaintiff to challenge the 

execution process by the way instead of instituting a fresh suit that relates
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to the same mortgaged property. Therefore this issue is answered in 

negative.

Following the findings on the first and second issues, in my view the 

third issue on I f the first and second issues are affirmative, whether the act
'I

o f mortgaging the suit properties intended to deprive the plaintiff's rights 

over the suit properties^  automatically redundant.

In determining the 4th issue whether the plaintiffs were evicted by the 

first defendant from the suit properties and if  so whether the eviction was 

unlawful. In record, in particular, paragraph 14 of the plaint, the plaintiffs 

have jComplained that the 1st defendant invaded the building and evicted 

the plaintiffs' staff and their customers then handled the building to the 2nd 

defendant.

In the record, PW1 and PW2 claimed that they were evicted from the 

suit property by the 1st defendant. PW2 testified that the CRDB bank 

officers accompanied by police invaded the hotel and evicted them from 

the hotel. PW1 also testified in length that he was informed about the 

eviction and that CRDB staff was among the people who went to evict his 

staff and customers from the hotel. I have noted that the plaintiffs claims
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are not supported by any documentary evidence thus the clams against the

defendants are unfounded.i

It is no record that the process to sale the hotel was placed in the 

hands of the receivers and according to DW2 he testified that they were 

the agent of the mortgagee, they took possession of the mortgaged 

properties and proceeded to advertise the sale in Mwananchi Newspaper 

then, they acquired the Hotel and sold the Hotel to the 2nd defendant 

without involving the 1st defendant. If the plaintiffs had any dispute with 

the receivership they could have processed a suit against them to find out 

if the act of the receiver in executing the orders to the instance of 1st 

defendant was tainted with irregularities and find out if the same might 

render the sale a nullity. For the above findings, it is with no shade of 

doubts that the 3rd issue is answered in negative.

In relation to the 5th issue as what reliefs' parties are entitled to,

guided by the observations and analysis of the first issue, I have found that 

the plaintiff alleged to have been prevented by the defendants from 

collecting their movable properties which were in the suit landed 

properties. The defendants on their part did not object. On the same



premises, I hold that the plaintiff is at liberty to collect the chattel or 

movable properties which were left in the premises in dispute. Otherwise, 

the plaintiff has failed to prove his case and therefore I proceed to dismiss 

the entire suit without costs.

Order accordingly.

DATED at Mwanza this date 28th May, 2020.

Judgment delivered on 28th May,2020 via audio teleconference, and both 

parties were remotely present.

JUDGE

28.05.2020

Right to appeal fully explained.
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