
IN THE HIGH COURT OF TANZANIA 

MWANZA DISTRICT REGISTRY 

AT MWANZA 

HC. CIVIL APPEAL No. 11 OF 2020 

(Originating from RM Civil Case No. 03 of 2019 Resident Magistrate Court of Mwanza) 

CRDB BANK PLC APPELLA.NT 

VERSUS 
EXAUD AUGUSTINO KWAYU RESPONDENT 

JUDGMENT 

18 August & 28 December, 2020 

TIGANGA, l 

This Judgment is· in respect of an appeal filed by the appellant 

challenging the decision of the Court of Resident Magistrate of Mwanza in 

Civil Case No. 03 of 2019 in which the respondent was the plaintiff suing 

the appellant who was the defendant, for payment of Tanzania shillings 

135,200,000/= being the money unjustifiably withdrawn from the plaintiff 

fixed deposited FDR No. C. 102410, interest and general damages as 

follows; 
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1. An order of payment of Tshs. one hundred and thirty million (Tshs 

130,000,000/= being the fund deposited by the plaintiff FDR number 

C. 102410. 

2. An order of specific performance for the Defendant to refund the 

plaintiff a total of Tanzanian shilling five million, two hundreds only 

Tshs. 5,200,000/= which was an expected interest amount for period 

of one year at the rate of 4% up to 30" July 2016. 

3. An order for payment of loss of expected interest at a commercial 

rate of 20% for amount (a) and (b) above from the date of breach to 

the date of the Judgment. 

4. An order for payment of loss of expected interests at a commercial 

rate of 20% for amount(s) (a) and (b) above from the date of breach 

to the date of Judgment. 

5. An order of general damages as may be assessed by the Honurable 

Court. 

6. Costs of the suit, and, 

7. Any other: and further relief that this honourable court may deem fit 

and just to grant. 

After full trial which was conducted before the trial court Hon. Lema -RM. 

The trial court was satisfied that the claim was proved, and awarded the 

following orders: 

a) The Defendant to pay the plaintiff Tanzania shillings one hundred 

and thirty millions (Tshs. 130,000,000/= being the fund deposited by 

plaintiff in FDR No. C.102410, 
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b) The defendant to pay Tshs. 5,200,000/= an expected interest for the 

period of one year at the rate of 4% up to 30/07/2016, 

c) Loss interest at a commercial rate of 20% for amount (a) and (b) 

above from the date of breach to the date of Judgment, 

d) An order for payment of loss of expected interest at a commercial 

rate of 20% for amount (a) and (b) above from the date of Judgment 

to the date of full settlement of the decretal sum and, 

e) The costs of the suit. 

The decision aggrieved the appellant; he decided t appeal to this to 

court against that decision and filed the following grounds of appeal; 

i. That the trial magistrate erred in law and facts by his failure to 

understand the nature and operation of Fixed Deposit Account 

FDR, 

ii. That after holding that, FDR formed part of agreement between 

the appellant and Integrated Cotton Field Limited, the trial 

Magistrate erred in law by holding that it was unlawful for the 

appellant to use the money previously fixed in the FDR to settle 

the loan of. Integrated Cotton Field Limited, 

iii. That the trial Magistrate erred in law by basing his judgment on 

a distinguishable judgment in the case of Bank of Africa 
Tanzania Limited vs Rose Miyago Assea, High Court of 

Tanzania Commercial Division at Dar es Salaam Commercial 

Case No. 138 of 2017, 

iv. That the trial Magistrate erred in law by holding that the 

appellant did not follow lawful procedure by deducting the FDR 
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without the consent of the defendant. The appellant asked for 

the following orders; 

The appellant asked for the judgment of the trial Court to be 

reversed and set aside. He also asked for the costs of appeal and those 

incurred at trial. 

The Background upon which this appeal is founded is on the 

following facts. Way back in 2015, the respondent guaranteed one Simon 

Agency Limited by giving the title deed of his house as a security for a loan 

taken by the said Simon Agency Limited. 

Later on, that title deed was substituted by the Fixed Deposit Account 

in FDR No. C.102410 worth Tshs. 130,000,000/= which was for one year, 

up to 30/07/2016, with interest of 4% for that one year. According to the 

evidence by the respondent, that Simon Agency Limited paid the secured 

loan the act which cleared the respondent from the liability. 

However, seemingly, without knowledge and consent of the 

respondent the appellant made deductions and withdraw of full amount of 

funds from the respondent's FDR No. C. 102410. Until on 15/03/2018 when 

he was informed by a letter from the appellant that the withdraw of fund, 

from FDR was for purposes of repaying the loan of Integrated Cotton Field 
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Limited who had failed to repay her loan and since the respondent 

guaranteed the said loan as well, after offering another security which in 

2014 was sold by the appellant for 15,000,000/= 

The appellant version of story is to the effect that the respondent is 

known to them in three ways; First, as the guarantor of two loans which 

were of Simon Agency Group Limited and of the Integrated Cotton Field 

Limited. Secondly, as a director of the Integrated Cotton Field's Limited, 

and thirdly, as their customer with account with their bank. 

It was said in evidence by DWl, a loan recovery manager of the 

appellant, that the respondent as a director of Integrated Cotton Field 

Limited, signed a contract as a personal guarantor and indemnity on 

06/07/2019 for Tshs. 2,4600,000,000/= between the appellant and the 

Integrated Cotton Field Limited, the said guarantee was tendered as 

exhibit Dl. 

It was the DWl's evidence that, it was on account of the failure of 

the said Integrated Cotton Field Limited to pay loan, the appellant decided 

to proceed against the security. It was testified in evidence that, although 

the FDR was not guaranteed as security by the respondent, but they 
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attached it because the respondent's house located at Ubungo Dar es 

salaam which guaranteed the loan had already been sold. 

In the Judgment, the honourable trial Magistrate found that FDR did 

not secure the loan taken by Integrated Cotton Fields Limited, and 

therefore it did not form the contract between the appellant integrated 

Cotton Field Limited. 

According to him, the FDR secured the loan issued by the appellant 

to Simon Agency Limited; it was therefore not lawful to withdraw the FDR 

for a loan which was not secured by it. It was the findings of the trial 

Magistrate that, even if the respondent had personally guaranteed by a 

personal guarantee and indemnity, yet still the appellant did not follow 

lawful procedure by giving him the notice and secure his consent. That 

resulted into the suit to be allowed to the extent explained above. 

By the order of the court, the appeal was argued by way of written 

submissions. In this Appeal Dr. George Mwaisondola, learned counsel 

represented the appellant while Mr. Hamza Yusuph, learned counsel 

represented the respondent. Parties filed their respective submissions as 

scheduled. 
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Submitting in support of the first ground of appeal, Dr. Mwaisondola, 

Advocate, submitted that the FDR commenced on 30° July 2015 and its 

maturity date was 30 July, 2016, therefore the money was ready for use 

including set off. 

On the second ground of appeal, he submitted that from the holding, 

the FDR was proved that it formed part of the security arrangement 

between the appellant and the Integrated Cotton Field Limited in which the 

respondent was the director. He submitted that the holding that the use 

FDR to settle the debt of Integrated Cotton Field Limited was without 

giving reason is unjustified. 

He submitted further that the Integrated Cotton Fields defaulted, the 

appellant contacted the respondent and required him to meet the 

obligation under the guarantee through a letter dated 04/04/2011, that is 

exhibit D2 which he received on 18/04/2011, for that reason it was wrong 

for the trial court by holding that the appellant illegally used the money 

previously fixed in the FDR to settle the loan of Integrated Cotton Fields 

Limited. 
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Regarding the 3° ground of appeal, he essentially submitted that, the 

trial court answered the second issue basing on the case which is 

distinguishable, that the lender can only recover the outstanding loan only 

from the security given citing the ratio decindendi in the case of Bank of 

Africa Tanzania Limited vs Rose Miyago Assea, HC - Comm. Division 

- DSM Commercial Case No. 138/2017 was wrong. 

Distinguishing the cited case, and the case at hand Dr. Mwaisondola 

argued that, the loan in that case was secured by the landed property (real 

security) while in this case it was by personal security, by personal 

guarantee. Also that the decision cited above is per incurium on the ground 

that, it was given in total disregard of the decision of the Court of Appeal in 

the case of Shinyanga Trading Company vs NBC [1997] T.L.R 78 

where Mfalila, JA as he then was, at page 91C held that, irrespective of 

security, the lender may proceed personally against the borrower. 

Also that in Bank of Africa Tanzania Limited vs Naif Salum 

Bilhabou, HC - Commercial Case No. 140 of 2016, Hon. Mwandambo, J 

(as he then was) where he held inter alia that, irrespective of security the 

lender can proceed personally against the borrower. 



On the 4° ground of Appeal, Dr. Mwaisondola submitted that, the 

consent of the respondent was not one of the conditions. According to him, 

the procedure in the deed of personal guarantee exhibit D1 were simple 

and straight forward which was to issue demand in writing, where the 

guarantor shall be jointly and severally liable to pay on demand in writings 

all the monies. He made reference to paragraph 7.2, which provides inter 

alia that, if the guarantors fail, neglect or refuse to pay within the period 

specified, the bank shall have the right to take action against the guarantor 

under the guarantee with out further notice. 

He submitted that the consent of the respondent was never a 

condition of enforcement of the guarantee, and that it will be travesty and 

absurdly to hold that the defaulting party needs to consent first before the 

enforcement measures are initiated. He submitted that once demand letter 

was issued and received, then the appellant was justified to exercise the 

right under the agreement including setting off the money which was in 

the respondent's account after the FDR had expired. 

Lastly, he submitted that by signing the deed of guarantee the 

respondent consented to the enforcement measures contained in the deed 

of guarantee which were employed by the appellant. 
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In reply to the submission in chief Mr. Hamza Yusuph submitted that 

it is not true that the question of the operation of FDR was not one of the 

framed issues, but instead the issue was on the manner and procedures 

upon which the appellant illegally and unlawfully withdrew the money of 

the respondent. He submitted hat there was no evidence to substantiate 

that the maturity of FDR account gives automatic right for set off as 

stipulated by the learned counsel. 

He submitted that the assertion is based on the counsel's knowledge 

than witness's evidence and law. He submitted that there is no legal 

authority adduced by the learned counsel to cement on that argument 

rather than a mere words and his own perception which should not be 

accepted by this court. 

Regarding the second ground of appeal, the counsel submitted that, 

it was correct to hold that it was unlawfully for the appellant to use the 

FDR to settle the loan of Integrated Cotton Field Limited, as the fact that, 

the FDR had matured and was easily accessible by the appellant does not 

give an automatic authority for the appellant to pay with whatever she 

wants. 
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Supporting the findings of the trial court, Mr. Yusuph argued that, the 

findings of the trial Magistrate based on two reasons, first, that the loan 

taken by Integrated Cotton Field Limited was secured by the following 

collateral, a house on Plot No. 15 Block "W" Ilala, Dar es salaam, which 

was sold by the appellant and the FDR was not one of the security for that 

loan. 

Second, the notice of default served to the respondent was issued 

and served on 04/4/2011, was not about the FDR account rather than 

other loan taken by the respondent which was already cleared by the sale 

of the House on Plot No. 15 Block W. 

On the 3'° ground, the counsel complained that, the learned counsel 

for the appellant tried his best to mislead the court by citing two authorities 

which are quite different with the facts at hand. He said in Shinyanga 

Regional Trading Company Limited & Another vs NBC [1997] TLR 

78 - CAT. The main issue was the validity of the sale of Godown listed on 

the debenture list to secure overdraft facility. He submitted that there is no 

single line where the Justice of Appeal held that the lender can proceed 

personally against the borrower irrespective of the security. While in the 

authority of the Bank of Africa Tanzania Limited vs Nahif Salum 
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Balbhou & 2 others, HC - Commercial Case No. 140 of 2016, the main 

issue was whether the borrower can claim another amount after selling the 

security below the market value. 

He submitted that the FDR account in question was opened four 

years later after the default notice was issued and that account used by the 

respondent to facilitate loan agreement between Simon Agency Limited 

and the appellant. 

On the fourth ground, the counsel for the respondent submitted that 

there is no dispute that the notice of default, as admitted by DW1 was 

issued on 04/04/2011, and that it covered the loan facility adduced to the 

respondent before opening of the FDR account; he admitted that the FDR 

account did not exist during the issuance of the notice and according to the 

law and procedures, there is no loan advanced without security therefore 

the FDR was not part and parcel of the 2011 default notice. 

He submitted that as admitted by DW1, there is no notice sent to the 

respondent at the time when money from FDR account was deducted. This 

is contrary to the laws and regulation of the land. He submitted that it is 

the principle of law that whenever rights and obligations of anyone are at 
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stake, then the rule of natural justice must be applied. At the end he 

prayed the appeal to be dismissed with costs. 

In rejoinder submission, the counsel for appellant submitted that 

although the first ground was not framed as an issue before the trial court, 

however, from the evidence of PW1 and that of DW1, it goes without 

saying that the general understanding of the nature and effect of the 

expiry of time fixed in relation to other types of account was important for 

the judgment appealed against. 

Regarding to the 2° ground, he submitted that the set off was done 

in 2017 after the expiry of the FDR in July 2016, this means after expiry 

then the money was available for use. He submitted that the set off in 

connection to the personal guarantee exhibit D1 which the respondent had 

promised to meet the obligation of the Integrated Cotton Fields Limited 

should they default, was done in 2017. He admitted that the demand 

notice was issued on 4/4/2011 the information reached the respondent on 

28/4/2011. The FDR was fixed in July 2015 and expired in July 2016, and 

the set off took place in 2017. 
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He submitted further that, counsel for the respondent is forgetting 

that exhibit D1 has clause No. 7 .2 which reads; that if the guarantors fail 

or neglect to pay within the period specified, the Bank shall have the right 

to take action against the guarantors and the guarantee without any 

further notice. 

He submitted that exhibit D1 gave the respondent 30 days to pay 

Tshs. 2,421,478,475. The respondent did not pay, it means on 18/5/2014 

the notice had expired, and that the appellant was entitled to set off at any 

time without further notice in line with clause 7.2 of exhibit D1, the 

communication which was done pursuant to clause 8 of exhibit D1. The 

counsel asked the court to find that the submission by the respondent on 

the issue to be without merits and dismiss it. 

Rejoining on the 3° ground of appeal, the counsel submitted that, 

the issue was whether the lender (security holder) has a right to proceed 

personally against the borrower to enforce the personal promise to repay 

the loan. According to him, this is according to the general term that the 

loan comes with obligation to repay. He also asked this court to find the 

argument by the respondent's counsel to have no merit. 
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He insisted that the exhibit D2 was not a default notice but was a 

demand letter/notice in line with the personal guarantee exhibit D1. In the 

end he prayed the judgment and decree of the trial court to be reversed 

and set aside with costs. 

The above is a comprehensive summary of the record and 

submissions by counsel for parties. Now, reading between lines all four 

grounds of appeal, one main issue can be deduced and framed for 

determination by this court. This issue is; 

"Whether the appellant was justified to proceed against the 

FDR, which was not pledged as security in respect of a loan 

taken by the Integrated Cotton Field Limited, but secured by 

the personal guarantee of the respondent?" 

From the evidence before the trial court as exhibited by exhibit D1, it 

has not been disputed that in a personal guarantee and indemnity by 

Emmanuel Exaud Kwayu and Exaud Augustine Kwayu, dated on 

06/07/2009, the respondent and another, guaranteed Integrated Cotton 

Fields Limited for a loan taken by the later. 

It is also evident that the said loan was not paid by the said 

Integrated Cotton Field Limited, as to per loan agreement. As the 
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guarantee aimed at securing a loan taken by the respondent from the 

appellant, it meant to ensure the repayment or indemnity in respect of the 

payment of the loan taken by the borrower. Looking at the contract of 

guarantee, exhibit D1, the same has two main terms which for purposes of 

clarity it is better that we know their meanings. 

The first one is the "personal guarantee", which is done by a person 

who by virtue of that undertaking becomes a guarantor. Now a guarantor 

is a person who pledges collateral for the contract of another, that is done 

separately as part of an independent contract with oblige of the original 

contract. While the term, "indemnity" means a right of someone to recover 

from a third party the whole amount which he, he is liable to pay. 

This means, by guaranteeing the payment of the loan taken by the 

Integrated Cotton Fields Limited, the respondent was duty bound to make 

sure that the Integrated Cotton Field Limited pays the loan as to per loan 

agreement or else, the respondent was liable to indemnify the appellant. 

It is also evident that, the said Integrated Cotton Fields Limited failed 

to pay a loan as to per loan agreement and after such failure, on 4/4/2011 

the appellant issued a demand notice for payment of bank facilities to the 
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respondent requiring him to settle Tshs. 2,421,478,475/=, and warned that 

should he fail to do so, the Bank will take recovery measures. 

It is evident that the said loan was not paid in full; it was when the 

appellant proceeded to recover of the loan from the FDR account owned by 

the respondent. 

The guarantee issued by the respondent to secure a loan taken by 

the Integrated Cotton Fields Limited, was a personal guarantee and 

indemnity, which means the recovery was supposed to be from any 

personal property proved to be of the guarantor. The complaint, which the 

respondent raised before the trial court and which was relied upon by the 

trial court was that, there was no prior notice and prior consent of the 

respondent before proceedings with the recovery measures. 

As correctly submitted by the counsel for the appellant that, clause 

7.1 and 7.2 impute the liability to the guarantor should the borrower 

default to pay, and empowers the appellant to take action against the 

guarantor under the guarantee without further notice. 

In my considered opinion, which found the decision of this court in 

this case, the notice issued on 04/04/2011, was self explanatory, and since 
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it was not complied with, then the appellant had the right to proceed 

without further notice just like she did when he proceeded against the FDR 

in question. 

That said, it goes without saying that, the appellant was justified to 

proceed against the FDR as a personal property of the person who 

personally guaranteed the payment of the debt which was not paid, and 

who promised in exhibit D1 to indemnify the appellant should the 

Integrated Cotton Fields Limited fail to pay the debt. The trial court 

therefore was not justified to hold as it did. The judgment and decree of 

the trial court are hereby reversed for the reasons given. The appeal is 

therefore allowed with costs. 

It is so ordered. 

at MWANZA, this 28" December, 2020 

J. C. Tiganga 

Judge 

28/12/2020 
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