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In this appeal the Respondents were charged with an offence of 

being found in unlawful possession of things suspected to have been 

stolen, contrary to section 312(l)(a) and (b) of the Penal Code, [Cap 16 R.

E. 2019]. It was alleged that on 6th January, 2019 at 15:00 hours at Kipera 

Street within Bukombe District in Geita Region, they were jointly found in 

possession of a car with Registration No. T247 CDR, Make Nadia suspected 

to have been stolen. The Respondents pleaded not guilty to the charge, 

before hearing of the case commenced, on 15th August, 2019 the trial court 

dismissed the charge and acquitted the Respondents under section 222 of 

the Criminal Procedure Act, [Cap. 20 R. E. 2019], hereafter referred to as 

"the CPA", on grounds that the prosecution failed to proceed with hearing 

of the case as scheduled. The Director of Public Prosecutions, hereafter



referred to by the acronym "DPP" was aggrieved by this order hence filed 

a notice of intention to appeal on 4th September, 2019. After been supplied 

with the requisite records the DPP lodged the present appeal on a single 

ground that the trial court erred in law for dismissing the charge under 

section 222 of the CPA while the Appellant was dully represented in court 

on the material date.

Hearing of this appeal was ordered to be conducted by way of 

written submissions; the Appellant was represented by Mr. Hezron 

Mwasimba, Senior State Attorney who also filed the written submissions. 

On the other hand, the Respondents enjoyed the representation services of 

Mr. Laurent Bugoli, learned Advocate, who also filed the written 

submissions. Submitting in support of the appeal Mr. Mwasimba argues 

that according to the court quorum on the material day all the parties were 

present in court. Therefore, it was wrong for the trial court to treat the 

Appellant as absent and dismiss the charge and acquit the accused (the 

Respondents) of the charge under the provisions of section 222 of the CPA. 

He was of the view that the trial court erred in law for dismissing the 

charge under section 222 of the CPA while the Appellant was dully 

represented in court on the material date. Section 222 of the CPA applies 

where the accused person appears in obedience to the summons served 

upon him at the time and place appointed in the summons for the hearing 

of the case, or is brought before the court under arrest, then, if the 

complaint, having had notice of the time and place appointed for the 

hearing of the charge does not appear. Mr. Mwasimba contended that the 

proper section which the trial magistrate could have used, if he wished to
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terminate the proceeding, is Section 225(5) of the CPA which provides for 

steps to be taken where the prosecution fails to prosecute a case when 

called for hearing. He concluded that the error occasioned failure of justice 

and called upon this court to revise the order, quash the same and order 

trial de novo.

On his side, Mr. Bugoli submitted opposing the appeal that the trial 

court was correct to dismiss the charge and acquit the accused 

(Respondents) because the case had long standing in the court. The trial 

court had no other option than to dismiss the charge and acquit them for 

ends of justice. That the trial court was guided by the doctrine of fair trial; 

he urged this court to apply the same and dismiss the appeal. He was of 

the view that if the circumstances of this matter are looked closely it is 

clear that its long pendency in court was due to failure by the prosecution 

to prosecute the same. However, Mr. Bugoli conceded that the trial 

magistrate misdirected himself by citing Section 222 of the CPA when 

dismissing the charge and acquitting the Respondents. He was of the view 

that this was a mere slip of a pen. To support his position he cited the 

cases of Ngoni-Matengo Co-operative Marketing Union Ltd Versus 

Alimahomed Osman [1959] EA 577 and Godbless Jonathan Lema 

Versus Musa Hamisi Mkanga and Two Others, Civil Appeal No. 47 of 

2012 (unreported), a copy of which was supplied.

Those were the submissions by the learned counsels, I must say that 

the same have been very useful and of great assistance to the court. I 

have earnestly considered both rival arguments and find the issue for



determination in this matter is whether, in the presence of both parties, the 

trial court was correct in law to dismiss the charge and acquit the 

Respondents under Section 222 of the CPA. After navigating through the 

proceedings on the material day I found that the same confirms the 

argument by Mr. Mwasimba that both parties were present in court on the 

material day. The relevant part of the proceedings was recorded as 

follows:
"THE UNITED REPUBLIC OF TANZANIA 

IN THE RESIDENT MAGISTARTE'S COURT OF GEITA
ATGEITA 

CRIMINAL CASE NO. 38 OF 2019 
REPUBLIC 

VERSUS
ABDULMAJID S/O SALMAN AND ANOTHER........................... ACCUSED

ORDER
DATE: 15/08/2019
CORAM: J. A. KATO- RM
PROSECUTOR: KATO-S/A
ACCUSED: PRESENT
C/CLERK: KAPUNDA
PP: I pray for another hearing date
COURT: The case is hereby dismissed u/s 222 of the CPA. [Cap 20 R.E. 2002] because 
this is pending hearing for the long time unheard.
Order
The charge is dismissed u/s 222 of CPA. Cap. 20 R. E 2002 for failure of the 
prosecution side to prosecute the case.
SIGNED: J. A. KATO-RM  
15/8/2019"

On the position of the law regarding the provision of the CPA used to 

dismiss the charge and acquit the accused I agree with Mr. Mwasimba that 

Section 222 of the CPA applies where the accused person appears in 

obedience to the summons served upon him at the time and place 

appointed in the summons for the hearing of the case, or is brought before



the court under arrest, then, if the complaint, having had notice of the time 

and place appointed for the hearing of the charge does not appear. This 

fact is conceded by Mr. Bugoli for the Respondent. It reads:

"222. If, in any case which a subordinate court has jurisdiction 
to hear and determine, the accused person appears in 
obedience to the summons served upon him at the time 
and place appointed in the summons for the hearing of the 
case, or is brought before the court under arrest, then, if the 
complaint, having had notice of the time and place 
appointed for the hearing of the charge does not 
appear, the court shall dismiss the charge and acquit the 
accused person, unless for some reason, it shall think it proper 
to adjourn hearing, of the case until some other date and, 
pending the adjourned hearing, either admit the accused 
person to bail or remand him to prison, or take such security 
for his appearance as the court thinks fit" (emphasis added)

It is obvious that, in the circumstances of this case, Section 222 of the 

CPA was misused. The proper provision fitting the circumstances of this 

case is Section 225(5) of the CPA which applied for steps to be taken 

where the prosecution fails to prosecute a case when called for hearing. It 

was misdirection on the part of the trial magistrate to apply Section 222. 

The next question is whether the irregularity is curable being a mere slip of 

a pen. To my opinion the answer is in negative on the following reasons.

One, according to the hand written proceedings, the preceding order 

which was given on 27th June, 2019, fixed the case for mention, not 

hearing. There is no any other order which changed that schedule, which 

means parties were prepared for mention on the material day 15th August, 

2019. Therefore, it was imperative for the court to afford time for the 

parties to prepare for hearing.



Two, dismissal of a case under Section 222 is misdirection going 

beyond slip of a pen, in this matter, the prayer by the prosecutor was 

requesting for another hearing date, there was no objection recorded; 

meaning that the Respondents were not objecting to the prayer. Dismissal 

order was made suo motto by the court, it did not afford any opportunity 

to the parties to address it before unleashing its order, in other words the 

court condemned the prosecutor unheard, thus, acted unfairly and 

occasioned miscarriage of justice to the parties; this is the gist of the 

complaint by the DPP.

Three, courts are creatures of statute and derived their powers from 

the statute, in this appeal the trial magistrate was wrong in applying 

section 222 of the CPA to dismiss the charge and acquit the accused for 

failure to prosecute, the proper section is Section 225(5) which empowers 

the trial court refuse adjournment and proceed to hearing if the prosecutor 

is unable, dismiss the charge and discharge the accused.

Four, the cases cited by Mr. Bugoli are distinguishable in the instant 

appeal. The case of Ngoni-Matengo Co-operative Marketing Union 

Ltd Versus Alimahomed Osman [1959] EA 577 insisted on dealing with 

substance of the case as vital. In Godbless Jonathan Lema Versus 

Musa Hamisi Mkanga and Two Others, Civil Appeal No. 47 of 2012 

(unreported), the Court of Appeal dealt with a figure which was typed as 

114 instead of 113. It was pure typographical error not of substance. In 

the instant appeal as explained above, the misdirection was beyond 

typographical error.
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What is a way forward? This Court faced a similar situation in the case 

of Republic Versus Nicolaus Mamuu [1996] TLR 154, where a charge 

of murder against the accused was withdrawn under Section 98 instead of 

Section 91(1) both of the CPA by the trial court. On revision, restoring the 

charge of murder, the Court held inter alia that:
II

(i) Section 98 speaks of the withdrawal of charges in respect o f"any 
trial before a subordinate court"; and given that the crime of 
murder is triable only before the High Court, the trial on the 
charge could only have been properly brought before the High 
Court and thus Section 98 could not have been used to withdraw 
the charge.

(ii) The withdrawal of the charge in question should have been 
brought in terms of Section 91(1).

(iii) The order of the District Court is quashed and set aside, and the 
charge of murder against the Accused is restored.

In the upshot and for the reasons given above, it is my conviction that 

the dismissal order by the trial court is null and void I hereby quash and 

set aside the said dismissal order given by Honourable J. A. Kato, Resident 

Magistrate, dated 15th August, 2019 and in lieu thereof I do hereby order 

that the trial against the Respondents be commenced afresh before 

another Magistrate. It is so ordered.

jh (jgD
F. ICMANYANDA 

JUDGE 
10/ 06/2020
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