
IN THE HIGH COURT OF TANZANIA

IN THE DISTRICT REGISTRY 

AT MWANZA

MISCELANEOUS LAND CASE APPEAL N0.46 OF 2019

(Arising from the Judgment of the District Land and Housing Tribunal for 

Geita in Land Appeal No. 46 of 2018, Originating from Land Case No. 02

of 2017 of Buyagu Ward Tribunal)

PETRO MANUEKI....................................................APPELLANT

VERSUS

JUMA MALIGANYA............................................ RESPONDENT

JUDGMENT

14th May, & 10th July, 2020.

TIGANGA, J.

The above named appellant, being aggrieved by the judgment and 

decree of the District Land and Housing Tribunal of Geita, appeals to this 
court against the said judgment and decree, advancing a total of six 
grounds of appeal as follows;

1. That the learned chairperson erred in law by deciding the case in 

favour of the respondent without considering that the appellant 

had adduced his evidence that he possess the disputed land for a 

long time and proved over the ownership of the disputed land 
before the trial ward tribunal.
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2. That the learned chairperson erred in law for failure to evaluate 

the evidence adduced by the appellant evidence during the 

proceedings of the case in the trial court and he proved on the 
balance of probabilities.

3. That the appellate tribunal chairperson erred in law without 

considering that the respondent herein did not tender any 
documentary evidence which proved the ownership of the 
disputed land.

4. That the chairperson erred in law for delivering her judgment in 

favour of the respondent while there was no any document signed 

by the parties indicating how the mortgage of the disputed land 
was done.

5. That the learned chairperson did not give reasons for deciding the 
case the way they did.

6. That the learned chairperson erred in law and fact by adjudicating 

the appeal without considering that the appellant adduced his 

evidence before the trial ward tribunal about to refund the money 
and the respondent refused to receive the said amount.

The appellant prays that this appeal be allowed with costs, he be 
declared the rightful owner of the suit land and the respondent be 
ordered to vacate the suit land.

The background facts giving rise to this appeal can be briefly 

stated as follows; the appellant herein successfully sued the respondent 

in the ward tribunal for the recovery of a piece of land measuring three 
acres, that his family allegedly placed in the hands of the respondent as 
collateral in exchange for a sum of Tshs 300,000/= in 2004. They, 
according to the evidence adduced by the appellant, agreed that they
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would regain possession of the said piece of land after they repay the 

loan. It was stated further that in 2017 they tried to pay back the 

respondent but he refused the money claiming that he bought the said 

piece of land from the appellant's family. It was ordered that the 

appellant should pay the respondent the sum of Tshs 1,300,000/= and 
regain the said land.

The respondent having lost in the tribunal, successfully appealed 
to the District Land and Housing Tribunal for Geita where the decision of 

the trial tribunal was set aside and the respondent was declared the 
rightful owner of the suit land mortgaged to him by the appellant's 

family. The decision of the District Land and Housing Tribunal aggrieved 
the appellant hence this appeal.

On the date this appeal came for hearing the appellant was 
represented by the learned counsel Mr. Hombo whereas the respondent 
fended for himself.

Arguing on the first ground of appeal, the counsel for the appellant 
claimed that the District Land and Housing Tribunal chairman did not 

consider the fact that the appellant proved ownership for a long time, 

which was contrary to section 14 of the Law of Limitation Act Cap 89 R.E 
2019 via GN No. 120 of 2020.

On the second ground of appeal, the counsel contended that the 
District Land and Housing Tribunal chairperson did not evaluate the 

evidence and failed to appreciate the fact that the appellant proved the 

ownership at the required standard as per section 110 of the Evidence 
Act.
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Arguing on the third ground of appeal, the counsel claimed that 
the District Land and Housing Tribunal chairperson misdirected herself 

when she believed that the appellant herein mortgaged the shamba 
whiie there was no evidence in writing to prove that.

Regarding the fourth ground of appeal, counsel claimed that the 
District Land and Housing Tribunal chairperson erred in law when he 

believed that it was proved that there was an agreement of pledging the 
land as security which was proved by Kapilo Maliganya.

Arguing on the fifth ground, counsel stated that, the judgment 
issued by the appellate tribunal did not comply with the requirements of 
regulation 20 of the Land Disputes Courts Regulation, GN No. 174 of 
2003, regarding to how a judgment should be.

On the last ground, the counsel argued that the appellate tribunal 
failed to consider the fact that the appellant adduced evidence to the 

effect that he paid the respondent the sum of money he owed, as the 

trial tribunal had also ordered but the respondent refused. He concluded 

by praying that the appeal be allowed, the decision of the trial tribunal 
be upheld and that of the appellate tribunal be quashed.

In his reply, the respondent stated that he bought the shamba in

2003 and used it up to 2015 when the appellant's family trespassed. In

2016 he complained to the hamlet chairman and the parties were given

a chance to speak but when he went to the appellant's family they

refused to settle. He claimed to have bought the disputed land and that 
he has been using it for 14.



In his short rejoinder, the counsel for the appellant stated that 

there was no any exhibit. That the appellant took a loan and the same 

was to be paid as directed by the ward tribunal.

Going straight to the first ground of appeal, the appellant's claim is 
the fact that even though he adduced evidence to prove his ownership, 

the appellate tribunal did not consider his evidence. Going by the 

evidence adduced in the trial tribunal, it is not disputed that the piece of 
land in dispute once belonged to the family of the appellant. What the 

parties dispute is the fact that while the appellant is claiming that they 
mortgaged the piece of land in order to secure a loan of Tshs 300,000/= 

from the respondent and that they would repossess it after repaying the 

loan, the respondent is claiming that he bought the said piece of land 
from the appellant's family for the sum of Tshs 300,000/=.

Both the appellant and respondent did not bring any documentary 

evidence to prove what they were alleging, but since the appellant 

claimed that the piece of land was to be repossessed after they had 
repaid the loan, and that they did approach the respondent on 

06/11/2017 with the claimed amount but he refused claiming that the 

land was his, after having bought the same from the appellant's family. 

That was proved by one Shida Manueki who testified as "shahidi wa 1 

wa mdai" in favour of the case of the appellant, according to her 

evidence, she said the family of the appellant of which she was a 
member, approached Juma Maliganya for a loan of Tshs.300,000/= who 

agreed instantly and gave them Tshs. 100,000/= and later on he gave 

Tshs. 70,000/= remaining with Tshs 130,000/= which the family 

members asked him to finalise, when their mother passed away, for the
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amount to assist them to finalise the burial arrangements, and was paid 

making the total amount paid to be Tshs.300/000/=.

The evidence of the appellant and other witnesses on his side 

show that the loan was refundable and land repossessed at any time 

they will get money and that they managed to get money and went to 
repay him in the year 2017 which arithmetically was 14 years later.

The evidence by the respondent was that he bought the land from 
the family of the appellant at the price of Tshs.300,000/= in the year 

2003 in the presence of four witnesses namely Deo Barnabas, Kabilo 

Maliganya, Pelanya Lukwaja, and Sylvester Nyandi, and that he 

continued using the land peacefully up to 2015 when he found the 

appellant to have trespassed in the said land and started farming. 
Following that state of affair the appellant went to the sub village 

chairman and complained against the trespass, that resulted into being 

ordered to produce evidence regarding the ownership, and it was after 
they have both produced the evidence before the chairman, the 
appellant was declared a trespasser and ordered to vacate.

However in the year 2017 the appellant trespassed again, which 
trespass prompted the matter land dispute to be filed before the trial 

Tribunal. His evidence on how the dispute arose has not been 

challenged, and on the issues that he bought the land was supported by 

the oral evidence of sub-village chairman as well as his other witness 

titled as "shahidi wa mdaiwa na. 1" who narrated the story of how the 

oral agreement was reached and the money was paid.

From these evidence, it can be concluded that it is not true that 
the appellant went to the respondent with the money to pay back the



loan taken in the year 2003. Had he been In mind that the loan was 

supposed to be paid he could not have trespassed in the..year.2015. 

That being the case then it can safely be concluded that, the thinking of 

repaying back the loan is an afterthought as had i t  been there that 
would have featured in the year 2015 or much earlier before trespassing - 

onto the land. Although there is no documentary e v id e n ^ ^ ^ ^ th e  

sale, but there is abundant oral evidence which is direct evidence and 
circumstantial evidence to the effect that, the agreement between the 

parties was not of the repayable loan, but of disposition.

Even if we agree for the sake of argument, that there was a loan 

arrangement, it is not common for a loan agreement to be not of fixed 

term, it un common to find a loan agreement giving a debtor all the time 
and that he pay whenever he get the money to pay. It is further un 

common that a loan could remain un paid for fourteen year.

That being the state of the evidence both direct and 

circumstantial, coupled with the doctrine of adverse possession, in the 

sense that the respondent remained in occupation and in use of the land 

for more than 12 years. He if it is necessary that, the same be proved by 

writing which is not the case in this case, then by the doctrine of 
adverse possession, the respondent was properly declared the lawful 

owner of the land. For that reasons I find the first, second and third 

issue to have no merits and they are dismissed.

Having answered the second and third grounds of appeal in the 

first ground, I will turn to the fourth ground of appeal in which the 

appellant claims that the chairperson eired by delivering her judgment 

in favour of the respondent while there was no proof of mortgage. The
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evidence which was adduced in the trial tribunal was to the effect that 
the appellant's family approached the respondent for a loan of Tshs 

300,000/= to enable them to take care of their sick mother. It was the 

evidence of the appellant himself in the trial tribunal that they 

mortgaged a 3 acre farm to the respondent and agreed that he would 

repossess the said farm after clearing the loan. He cannot claim now 

that since there was no documentary evidence to prove the agreement, 
the same does not exist. It does, and his own evidence speaks loud 
against him! And he cannot testify against his own evidence now. This 
ground lacks merits. It fails.

In the fifth ground of appeal, the appellant faulted the appellate 
tribunal for failure to give reasons in the judgment contrary to regulation 

20 of GN No. 174 of 2003. In an attempt to satisfy myself as to the 

truthiness of the claim, I went through the impugned decision and on 

the last two paragraphs of the fourth page of the decision I could see 

that the chairman of the appellate tribunal did give reasons that made 
her decide the way she did. This ground of appeal also fails.

The appellant's concern on the sixth ground of appeal was that the 
appellate tribunal adjudicated the appeal without considering the fact 

that the appellant wanted to refund the money but the respondent 

refused. Looking at my findings on the first, second and third ground, 

there is no doubt that the sixth ground was also accommodated. As I 

held that there was no evidence that there was such an attempt to pay 

the loan before trespassing twice, had he really believed that there was 

a loan which was supposed to be paid he could not have trespassed 
twice before taking the matter to the tribunal.
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I also find no merit in this grounds, it is dismissed for want of merits.

Having found as above, this appeal is dismissed. The decision and 

award of the appellate tribunal are hereby upheld. The respondent is also 

entitled to costs of this appeal.

DATED at MWANZA this 10th day of July, 2020.

Judgment delivered in open chambers in the presence of Paulo 

Hombo advocate for the Appellant and the Respondent in person, through 

teleconference. Right of Appeal explained and guaranteed.

J. C. Tiganga 
Judge 

10/ 07/2020
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