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JUDGMENT

MAGOIGA, J.

The appellant was charged in the District Court of Temeke on one count of 
unnatural offence contrary to section 154 (1) (a) and (2) of the Penal Code, 
[Cap 16 R.E. 2002]. He denies the charge levelled against him. At the end 
of the trial he was convicted and sentenced to 30 years' imprisonment. 
Aggrieved by both conviction and sentence, the appellant has come to this 
court by way of appeal contesting his innocence, hence this appeal.

The brief facts of this appeal are that on 26th day of September 2016 at 
Mianzini area within Temeke District in Dar es salaam region the appellant 
did have carnal knowledge against the order of nature of one ARAFAT 
WAZIRI a boy aged 5 years. The appellant and victim knew each other and 
on the material date the appellant called the victim and then took him to 
unfinished house, undress him and had a carnal knowledge against the order 
nature. The appellant thereafter threatened the victim not to say to anybody 
otherwise he will kill him. The victim went home but could not sit properly 
due to pains and the relative notice the abnormal condition of the victim 



which state was reported to his aunt and when asked the victim named Dalia 
to have sodomized him. The matter was reported to police and thorough 
investigation was mounted against the appellant who was eventually 
arrested, charged, convicted and sentenced to 30 years' imprisonment.

The appellant has come to this court armed with 10 grounds of appeal as 
follows: -

1. That the trial RM erred in law and facts by convicting the appellant 
relied on the discredited and un-affirmed testimony of PWl(victim) a 
boy of a tender age of 5 years old while questions put to him in the 
voire dire test at pages 9-10 were not rational to justify that, the child 
possesses sufficient intelligence to understand the nature of an oath 
and the duty to speak the truth contrary to procedure of law.

2. That learned trial magistrate erred in law and facts by convicting the 
appellant relied on the untenable testimony of PW1 (Victim) and PW# 
(victim's father) while the trial court erroneously deprived of any 

"opportunity to the appellant of being heard as it failed to ask the 
appellant to cross examine PW1 (Victim) at page 11 line 1-8 and PW3 
(Victim's father) at page 15 lines 12-20 contrary to the procedure of 
law.

3. That the learned trial magistrate erred in law and fact by convicting 
the appellant relied on the un-procedural testimony of PW1 (victim) 
who barely stated to be undressed his clothes by the appellant and 
being sodomized and then he wore his clothes after the atrocity act at 
page 10 lines 11-20 while the prosecution side failed to tender before 
trial court the alleged clothes /pants of the victim (PW1) as exhibits in 
evidence to prove the charge beyond reasonable doubt contrary to 
procedure of law.

4. That the learned trial magistrate erred in law and facts by convicting 
the appellant relied on Exhibit P1(PF3) while the trial court erroneously 
admitted the same as exhibit in evidence as it failed to ask the 
appellant whether he object the tendering of the PF3 (EXH Pl) or not 
at page 12 contrary to the procedure of law.

5. That the learned trial magistrate erred in law and facts by convicting 
the appellant relied on the testimony of PW2 (medical doctor) and Exh



Pl (PF 3) while the trial court failed to allow medical examination to 
the appellant for the analysis of specimen/samples, semen 
spermatozoa, viscid fluids, DNA test and sexual transmission infectious 
diseases for the comparison with those findings filed in the PF3 (exh 
Pl) to determine that whether the appellant had committed the 
charged offence or not contrary to procedure of law.

6. That the learned trial magistrate erred in law by convicting the 
appellant relied on the couched evidence of PW1 (victim) couched by 
his father (PW3) who stated to be informed by his sister (DW3 victim's 
aunt) that his son (PW1) was sodomized by Abdallah and she was 
shown the picture of Abdallah but failed erred Dalia at page 14 lines 
17-27 instead Pw3 decided to arrest the appellant as he was informed 
by the victim that (Hemed Omary) was the one who sodomized him at 
page 14 last two lines at page 15 lines 1-10.

7. That the learned trial magistrate erred in law and facts by convicting 
tjne appellant while disregarding the affirmed defense testimony of 
DW1, DW2, and DW3 at pages 23-25 who both stated the Victim to 
have named Dalia as a perpetrator while the appellant was not at the 
locus in quo on the material date.

8. The learned trial magistrate erred in law and facts by convicting the 
appellant relied on the discredited testimony of PW1, PW2 while the 
appellant denied to have committed the offence when interrogated by 
PW4 on 25/10/2016 while the incidence stated to be occurred on 
26/09/2016 after a lapse of one month.

9. That the learned trial magistrate erred in law and facts in convicting 
the appellant while the prosecution failed to prove the age of the victim 
whether the he was a school boy aged 5 years' or above as it failed to 
tender before the trial court any purported document including birth 
certificate or clinical card contrary to procedure of law.

lO. That the learned trial magistrate erred in law and facts by convicting 
the appellant while erroneously failed to take an adverse inference to the 
appellant's physique which apparently seemed to be unsound mind as it 
was approved by DW2 (Asha Omary) at page 24 line 8 contrary to 
procedure of law.



When this appeal was called for hearing the appellant appeared in person 
and unrepresented. The Respondent, republic was represented by Ms. 
Selina Kapange, learned State Attorney. Both parties we ready for 
hearing. The learned State Attorney informed the court he was supporting 
conviction and sentence.

The appellant submitting on his appeal informed the court that he did not 
commit the offence and prayed for the court to set him free based on his 
grounds of appeal. On the other hand, the learned state attorney 
submitting on ground number one voire dire conducted was enough, the 
issue of oath was not necessary to younger person like the victim. She 
insisted that according to the new amendment of section 127(2) of the 
Tanzania Evidence Act, [Cap 6 R.E. 2002] as amended by Act no 2 of 
2016 and given this case was opened in November 2016, there is no need 
of conducting voire dire. According to Ms. Kapange what is required of is 
the child to promise to tell the truth. Even if it can be held that the same 
was not complied with still there are other evidence on record to sustain 
conviction.

Submitting on ground two she said this ground is baseless as the 
appellant was given chance to cross examine but he never used it, she 
insisted. Ms. Kapange, submitted on grounds no 3nad 5 jointly she said 
that these grounds are without any merits as well because failure to 
tender clothes did not shake the case of the republic.

Submitting on ground number four she said the same is without merits 
because he was given chance to object but said I have no objection. Page 
12 of the typed proceedings will borne her out loudly on this point.

Replying and submitting on ground six she said PW1 was the one who 
informed his aunt that it was the appellant who did the offence. She cited 
the case of GERALD DAUD V. REPUBLIC, CRIMINAL APPEAL NO 591 OF 
2015 (Unreported) Dar es salaam (CAT) where it was held that victim 
mentioned the appellant at an earlier is an assurance of knowing and 
identifying the appellant. He finally invited to see no merits in this ground 
too.



Further submitting on ground 8 the learned State Attorney submitted that 
what is complained for is just a typing error but the offence was 
committed on 26/09/2016 but cannot by itself faulty the trial court 
judgment. And further submitted that ground number 9 is baseless and 
immaterial as this is not statutory rape. The charge sheet, she insisted, is 
clear it stated a child of 5 years old. She finds these grounds with no 
merits.

Lastly submitting on grounds numbers 7 and 10 jointly she said that the 
appellant has no brain problems. The witnesses for the appellant were 
the ones who testified so but this was supposed to be raised at the stage 
of plea. She concluded by inviting this court to dismiss the appeal for want 
of merit.

In rejoinder the appellant submitted that I leave it to court to decide and 
do justice. This marked the end of the hearing of this appeal.

This court is at this stage tasked to consider the merits of the appeal in 
the light of evidence on record, the grounds of the memorandum as listed 
it the petition of appeal and submission by the parties. I have decided to 
go by the manner the learned State Attorney did in the course. Starting 
with ground number one the complaint of the appellant is that PW1 before 
testifying the procedure for conducting voire dire were not conducted 
according to law. As correctly pointed by the learned State Attorney that 
voire dire has been outlived with the amendment of the Tanzania 
Evidence Act, [Cap 6 R.E. 2002] of sectionl27 (2) by Misc. Amendment 
Act number 2 of 2016. In the new law now what is required of is for the 
child of tender years to promise to say the truth. Though in this case it is 
clear the trial Magistrate conducted voire dire but still to my opinion it did 
not prejudice the appellant. The purpose, yet even in the new law is to 
speak the truth and it is the same purpose that was envisaged in the old 
law. The court in the instant appeal observed that PW1 has sufficient 
intelligence to speak the truth and proceeded to let him testified without 
oath. The appellant has tried to faulty in ground number one, the 
testimony of PW1. This has prompted this court to go through the 
testimony of PW1 and the coherence in that testimony and the way he 
narrated what happened and that the appellant closed his mouth to make 



sure he does not make noise, among others, is a testimony none other 
than the truth. This testimony, there is no way one can say it is not the 
truth and it was a couched one.

The appellant was stunned that even when given chance to cross examine 
PW1, he had nothing to ask. However, this will be covered in the second 
ground of appeal in details.

The child of tender age, even with/without oath still is allowed him to 
testify. Section 127 of TEA as amended now , gives a clear procedure on 
how to receive evidence of tender child. For easy of reference I produce 
it hereunder:

sectionl27. Who may testify Acts Nos. 19 of1980 s. 11; 4 of1998 s. 27
Act 2 of 2016 s.127

(1) Every person shall be competent to testify unless the court considers 
that he is incapable of understanding the questions put to him or of giving 
rational answers to those questions by reason of tender age, extreme old 
age, disease (whether of body or mind) or any other similar cause.

(2) A child of tender age may give evidence without taking an oath or 
making an affirmation but shall, before giving evidence, promise to tell the 
truth to the court and not to tell lies.

(3) Notwithstanding any rule of law or practice to the contrary, but 
subject to the provisions of subsection (7), the evidence of a child of tender 
age received under subsection (2) may be acted upon by the court as 
material evidence corroborating the evidence of another child of tender age 
previously given or the evidence given by an adult which is required by taw 
or practice to be corroborated.

(4) For the purposes of subsections (2), (3) and (4), the expression 
"child offender age " means a child (whose apparent age is not more than 
fourteen years.

(5) A person of unsound mind shall, unless he is prevented by his 
condition from understanding the questions put to him and giving rational 
answers to them, be competent to testify.

(6) Notwithstanding the preceding provisions of this section, where in 
criminal proceedings involving sexual offence the only independent 
evidence is that of a child of tender years or of a victim of the sexual 
offence, the court shall receive the evidence, and may, after assessing the 



credibility of the evidence of the child of tender years of as the case may be 
the victim of sexual offence on its own merits, notwithstanding thatsuch 
evidence is not corroborated, proceed to convict, if for reasons to be 
recorded in the proceedings, the court is satisfied that the child of tender 
years or the victim of the sexual offence is telling nothing but the truth.

(7) For the purposes of this section the term "sexual offence " means any 
of the offences created in Chapter XV of the Penal Code *. * •

[PCh6sl28]

From the wording of section 127(2) of the TEA as amended, PW1 had all 
sufficient intelligence to understand the question put to him and the court in 
its findings recorded that he understands the duty to speak truth. This is 
what was emphasized in the cases of SUNDAY JUMA V. REPUBLIC, 
CRIMINAL APPEAL NO 406 OF 2007 (unreported) Dar es salaam (CAT) citing 
the two opinions which must be complied with as held in NYASANI BICHANA 
V. REPUBLIC (1960) EA 190, same were complied to the letter by the trial 
court. Given the coherence evidence of PW1 am constrained to find no 
merits in this ground and I proceed dismiss it. Both the old law and the new 
law were meant to allow the child of tender age to testify and in essence 
were achieving the same purpose of getting truth of the matter than 
engaging into technicalities. The testimony of PW1 is and still remain the 
truth whether procured through old or new law.

Turning to ground number two which the appellant faulting the trial court 
that it denied him a right to cross examine PW1. This ground need not detain 
this court, because the trial court record will speak by itself. On 23/03/2017 
when PW1 finished testifying in chief, the appellant was given a chance to 
cross examine but had nothing to ask it is recorded thus;

Pwl cross examined by accused person

Nil.

PW1 Re-examined by prosecutor

Nil

That is all.



It cannot be heard now by the appellant saying he was denied that chance. 
He was availed that chance but as correctly submitted by the learned state 
attorney he never uses it. This ground stands to fail too.

This takes this court to ground numbers 3 and 5. The grounds evolve on 
non- tendering of clothes of the victim- PW1 and the long list of medical 
examination diagnosis including DNA. This grounds will not detain this court 
to much. The evidence of unnatural offence like the one at hand is not 
proved by the clothes of the victim, nor the listed medical diagnosis listed by 
the appellant. The learned state Attorney correctly submitted that these were 
not necessary to prove the offence charged. This ground without much ado 
stands to fail.

Ground number 4 of the memorandum of appeal the appellant's complaint 
is about the tendering of exhibit PW1 which he was denied right to object to 
its tendering. This has prompted this court to revisit the trial court's 
proceedings and I leave it to speak on this ground. PW2 tendered the 
(medical doctor) exhibit Pl at page 12 of the typed proceedings and the 
appellant was given chance to object on 28/04/2017 had this to say:
Accused: I have no objection.

Court: Received PF3 of the Victim and marked as Exh Pl.

This ground is obvious stand to fail in the circumstances. The same is an 
afterthought as correctly submitted by the learned State Attorney.

This takes down the court down to ground six of the memorandum of appeal 
that PW1 was coached to name the appellant and testified against him. This 
ground is baseless as the appellant didn't contradict the story of the PW1 
when given chance to. The fact that PW2 confirm and corroborated the 
testimony of PW1 there is nothing to show any iota of framing because the 
evidence of PW1 and that of PW2 it suffices to mount conviction. The 
Testimony of PW2 and that of PW3 confirm the story that actually PW1 was 
sodomized. The learned State Attorney submitted that PW1 named the 
appellant who did the offence. Without any evidence of grudges between 
the two it cannot be said PW1 wanted to fix the appellant. Ms. Kapange cited 
the case of GERALD DAUDIV. REPUBLIC, CRIMINAL APPEAL NO 591 
OF 2015 (unreported) Dar es salaam, (CAT) in which it was held that 



victim mentioning the appellant as earlier is assurance of knowing and 
identified, according to her this ground is baseless in the circumstances. In 
the instant appeal there is no dispute that PW1 at all material time named 
the appellant as the person who did this heinous act to him. This ground like 
the others above stand to fail as well.

In replying to this ground the learned State attorney told the court that the 
difference in dates is just a typing errors but the correct date of the incident 
is 26/09/2016. The testimony of PW2 and the charged sheet shows the 
offence was committed on 26/09/2016. Exhibit Pl shows the doctor met the 
victim one day after. So this alone cannot faulty the strong evidence of the 
prosecution. I am inclined to agree with the submission of the Republic that 
it is just a typing error that does not go into the root of the matter and it 
does not shake the strong evidence for prosecution. I equally deny this 
ground and for the reason above declare same not merited.

This take this court to ground number 9 which the appellant is trying to faulty 
the trial court that the age of the boy was not proved for the republic failure 
to tender the birth certificate nor clinical card contrary to law. This ground 
too, will not detain this court anymore. The charged sheet is very clear that 
the victim was 5 years old. Not only that but even exhibit Pl which was 
admitted without objection proves that the victim was 5 years old. So this 
ground stand to fail.

The last but not least grounds of appeal are numbers 7 and 10. These 
grounds are evolving on defense of alibai and the mental status of the 
accused. Let me start with the defense of ali bai. The accused raised this 
ground after the closure of prosecution case and brought two witnesses to 
say that on the material day the appellant was not at the scene of crime. But 
when cross examined by the public prosecutor he had this to say;

" I stayed Mbagala in two months together with the victim from 
September to October."

This is the period of the alleged commission of the offence charged. So even 
the question of mistake identification can no arise in the circumstances. Not 
only himself but even his witnesses had this to say when cross examined. 
DW2 regarding the defense of alibai



" Saida Omary was living at Mbagala with Arafat and Hemed" 
Hemed is the appellant before this case.

DW 3 testified that "accused used to come to Mbagala alone from 
Mbezi"
This last question establishes two things at ago. One, is that the appellant 
knows is known to PW1 as he used to go and stay with him at aunt's home.

Two, how can a mental retarded brain person move alone from Mbezi to 
Temeke without getting lost on the way. This shows that appellant sanity is 
okay and this defense cannot be accepted against the strong evidence for 
the Republic. Therefore, with this evidence am constrain to agree with the 
learned State Attorney that these ground are without merits, hence stands 
to fail as well.

Having traverse, the entire evidence of the prosecution, before winding up 
am obliged to go through the defense of the appellant if at all threw any 
reasonable doubt to prosecution case. This has prompted me to see if the 
names of the person who sodomized PW1 was not that of the appellant. I 
have started with the preliminary hearing and have noted that as to the 
names it was one of the matters not in dispute. Even the charge sheet and 
there is nowhere the appellant ever disputed that he is not Dalia. What one 
gathers from the testimony of DW2 and DW3 was calculated but aborted 
defense to serve the appellant because PWI, DW1, DW2, and DW3 are 
related. It is very unfortunate such a heinous act was done by blood related 
relative. In the vein I equally agree with the trial court to reject the defense 
for the reasons I have endeavored to explain above.

The whole evidence for prosecution proved the case beyond reasonable 
doubt and to the standard required in criminal case. Therefore, for the 
reasons I have explained above, am constrained to dismiss this appeal in its 
entirety for want of any useful merits.

However, I have noted some few defects in conviction and sentencing of the 
accused person. Section 312 of is very clear on this. Subsection 2 of section 
312 says the judgment must state the section of the penal code which the 
person is convicted and sentenced. More so the sentence that was passed 



against the appellant given the age of the victim is not that which is provided 
by the law. These are errors that can be corrected under the provision of 
section 388 (1) of the Criminal Procedure Act, [Cap 20 R.E. 2002], By virtue 
of this court's power under section 366 (1) (a)(ii) of the CPA I hereby convict 
the accused under section 154 (1) (a) and (2) of the Penal Code, [Cap 16 
R.E. 2002] and equally substitute a conviction of 30 years' imprisonment to 
that of life imprisonment as provided under section 154 (2) of the Penal 
Code.

It is so ordered.

Dated at Dar es salaam this 28 day of June 2018


