
IN THE HIGH COURT OF TANZANIA 

AT DAR ES SALAAM REGISTRY 

AT DAR ES SALAAM

MISC. CIVIL APPLICATION NO. 214 OF 2017

(From District Court of  / / a / a  at Samora in Civil Appeal No. 36 of 2014 Originating 

from Buguruni Primary Court in Civil Case No. 216 of 2012)

PILI MOHAMED CHAWA----------------------------------APPLICANT

VERSUS

KONDO ATHUMANI------------------------------------- RESPONDENT

RULING

MUTUNG1. J.

In the application at hand, the applicant is seeking for the

following orders: -

1. That this Honourable Court be pleased to grant 

extension of time to the applicant to file an appeal 

out of time.



2. That this Honourable court be pleased to grant 

any other order that it may deem fit and just to 

grant.

The applicant has moved the court in terms of section 25 (1) 

(b) of the Magistrate Courts Act [Cap. 11 R.E 2002] and Rule 

3 of the Civil Procedure (Appeals in Proceedings Originating 

in Primary Courts) Rules GN. No. 312 of 1964. The application 

is supported by an Affidavit sworn by the applicant.

The facts stated in the said Affidavit are as follows; the 

respondent successfully petitioned for letters of 

administration of the estate of the late Seif Salum Mohamed 

at the Buguruni Primary Court (the trial court). The applicant 

being aggrieved by the said appointment unsuccessfully 

appealed to the llala District Court (the first appellate 

court). The applicant was dissatisfied and appealed herein 

via PC Civil Appeal No. 32 of 2015. The said appeal was 

struck out on 20/11/2015 by Hon. Feleshi, J for being time 

barred. On 20/1/2016 the applicant filed an application for 

extension of time to file the intended appeal via 

Miscellaneous Civil Application No. 38 of 2016. However, the



same was struck out by Hon. Mkasimongwa, J on 6/6/2016 

for being improperly attested.

Further, the applicant alleged to have filed another 

application for extension of time on 21/6/2016. The same 

was withdrawn in order for the applicant to alter the title 

and the cited provisions of the law before Korroso J. 

Consequently, Miscellaneous Civil Application No. 541 of 

2016 was filed, however on 22/3/2017 the court 

(Mkasimongwa, J.) struck out the same for improperly 

moving the court. Thereafter, the applicant has filed now 

this application (on 27/4/2017) as per the exchequer receipt 

No. 13764686.

The applicant’s reasons for the delay are found in 

paragraph 12 of the Affidavit. The same is that she was of ill 

health which drastically deteriorated as per medical report 

annexed as “Annexture A-2” hence. This condition 

prevented her from filing the intended appeal within time. 

She emphasized the said intended appeal has 

overwhelming chances of success.

The respondent in his Affirmed Counter Affidavit strongly 

disputed the application at hand. The respondent



challenged the said medical report, since it does not reveal 

the dates in which the applicant was allegedly sick.

When the application came up for hearing, Mr. Mwankenja 

and Ali Ismail learned counsel appeared for the applicant 

and the respondent respectively.

Mr. Mwankenja in his submission in support of the 

application reiterated on what the applicant had stated in 

the Affidavit. He pressed further that, the intended appeal 

has overwhelming chances of success. What is serious is 

that, the applicant’s ill health had led to the delay in filing 

the said intended appeal. He further submitted, the lower 

courts' record is tainted with illegalities. He referred this 

court to the case of PRINCIPAL SECRETARY MINISTRY OF 

DEFENCE AND NATIONAL SERVICE VERSUS DEVRAM 

VALAMBHIA [1992] T.L.R 182 to support his position. 

Mr. Mwankenja prayed the application be allowed as 

prayed.

In reply, Mr. Ismail narrated the sequent of events which had 

led to the instant application. He quickly submitted, the 

applicant has failed to advance sufficient reasons. The



reason being that, the applicant had failed to account tor 

the days she delayed. He cited the cases of JOHN MAO 

VERSUS IBRAHIM DANIEL KIDIDI, CIVIL APPLICATION NO. 1 OF 

2015 (CAT-AR) (UNREPORTED) and MARTHA KHOTWE VERSUS 

MISTON MWANJAMILA, CIVIL APPLICATION NO. 5 OF 2014 

(CAT-MBY) (UNREPORTED) to back up the position.

Mr. Ismail subsequently prayed the application be dismissed 

with costs.

In rejoinder, Mr. Mwankenja submitted, the application has 

been filed in conformity with the law. He further urgued the 

application be granted as per the cases of BENEDICT 

MUMELO VERSUS BANK OF TANZANIA, CIVIL APPEAL NO. 12 

OF 2002 and RAWAL VERSUS MOMBASA HARDWARE (1968) 

EA 392; MANJI LIMITED VERSUS ARUSHA GENERAL STORES 

[1991] T.L.R 165 and D.T DOBIE (T)LTD VERSUS PHANTON 

MORGA TRANSPORT (1985).

The boiling point here is whether the application has 

merits or otherwise. I have considered the submissions from 

both camps and the pleadings in the court record, at the 

end I find the application has no merits at all.



Starting with of the alleged illness by the applicant 

supposedly leading to the delay to file the intended appeal 

within time, I find the annexed medical report does not 

serve any useful purpose to support the applicant’s 

preposition. This is because, the said medical report apart 

from indicating the applicant was an outpatient, the same 

merely reveals she had attended the hospital on 13/3/2015. 

On the other hand, as per the sequences of events stated 

earlier, the last attempt made by the applicant. 

Miscellaneous Civil Application No. 541 of 2016 was struck 

out on 22/3/2017. This means she had been sick and 

treated two years before filing the said application. Further 

from 22/3/2017 to 27/4/2017 when she filed this application 

has not accounted for the delay of thirty-five (35) days.

The law relating to accounting for each day’s delay is 

well settled. In the case of VODACOM FOUNDATION VERSUS 

COMMISSIONER GENERAL (TRA), CIVIL APPLICATION 

NO. 107/20 OF 2017 (CAT-DSM) (UNREPORTED) at pages 9 

and 10, the Court had this to state: -

" . . .Delay even a single day, has to be accounted

for otherwise there would be no point of having



rules prescribing periods within which certain steps 

have to be taken...Those who come to courts of 

law must not show unnecessary delay in doing so; 

they must show great diligence”. [Emphasis is 

mine]

In the event, I agree with Mr. Ismail that the applicant 

has not accounted for the delay which she wants the court 

to consider application.

Turning to the aspect on whether the intended appeal 

has overwhelming chances of success, this need not detain 

me long. Mr. Mwankenja merely submitted there are 

illegalities in the lower courts’ records. However, he never 

explained further as to which points amounted to illegalities. 

Paragraphs 13 (a) to (i) of the applicant’s Affidavit indicates 

the grounds of the intended appeal. However, there is no a 

single point that suggests the alleged illegalities as pointed 

out by Mr. Mwankenja.

In the upshot, I am of the settled mind the applicant 

has failed to advance sufficient reasons for the delay. 

Consequently, I proceed to dismiss the application with no



order for costs since the matter at hand involves close 

relatives.

It is so ordered.

B. R. Mutungi 

JUDGE 

22/6/2018

Read this'day of 22/6/2018 in presence Mr. Mwankenja for 

the applicant and Mr. Mwankenja holding Mr. Ismail 

counsel’s brief for the respondent.

so
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B. R. Mutungi 

JUDGE 

22/6/2018

Right of appeal is explained.

B. R. Mutungi 

JUDGE 

22/6/2018
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