
IN THE HIGH COURT OF TANZANIA 

(DAR ES SALAAM DISTRICT REGISTRY)

AT PAR ES SALAAM 

CRIMINAL APPEAL NO. 378 OF 2017 

(Appeal from  the judgement o f  the District Court o f  Temeke at Temeke, Criminal

Case No. 345 OF 2016)

RAJABU ALLY @ CHANGON........................ APPELLANT

VERSUS

THE REPUBLIC........................................................ RESPONDENT

JUDGEMENT

Rajabu Ally @ Changon and 7 others, were charged for armed robbery contrary to 

sections 287A of the Penal Code (Cap 16 R.E. 2002) as amended by Act No. 3 of 

2011. The trial court found the appellant guilty and convicted and sentenced him to 

serve thirty (30) years’ imprisonment, while three (3) co-accused were sentenced to 

corporal punishment of 6 strokes each due to their age and the rest were discharged 

for lack of interest by the republic to continue with their case.

Section 287A of the Penal Code which the appellant was charged against, is quoted:

“A person who steals anything, and at or immediately before or after stealing is 

armed with any dangerous or offensive weapon or instrument and at or 

immediately before or after stealing uses or threatens to use violence to any person 

in order to obtain or retain the stolen property, commits an offence o f armed 

robbery and shall, on conviction be liable to imprisonment fo r  a term o f  not less 

than thirty years with or without corporal punishm ent”
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Being dissatisfied with the conviction and sentence, the appellant has preferred this 

appeal with seven (7) grounds, which grounds may be summarized into two grounds 

namely: one whether there was proper visual identification of the appellant at the 

scene of crime and the second, whether the prosecution proved the case to the 

standard required.

Briefly, facts of the case go like this; on 30th day of May, 2016 at Mbagala Kongowe 

area, within Temeke District in Dar es Salaam region, the appellant and others 

forcefully entered in the house of one Margereth Joseph and did steal money and 

other properties belonging to Margereth Joseph, Eva Joseph and Magdalena Joseph. 

The appellant and co-accused were known to the area and were properly identified. 

Prosecution at the trial court was armed with 4 witnesses and the accused defended 

themselves without calling any additional witness.

Having the above facts, when this appeal came for hearing, the appellant being 

unrepresented, his submission was short that he relied on the seven (7) grounds of 

appeal and prayed the court to consider them and let him free.

On the other side the respondent/Republic, was represented by Ms. Elen Masululi 

the learned State Attorney, who supported the findings, conviction and sentence 

entered by the trial court for the reasons that:

One, the visual identification of the appellant was proper, which satisfied all legal 

requirements set out in the case o f Waziri Aman versus Republic (1980 TLR 250. 

Further, argued that the evidence of PW1 and PW2 satisfied that the appellant was 

known to them prior to the incidence, and on the incidence the appellant was 

properly identified together with 14 others when were still outside the house and 

when were inside. PW1 and PW2 together with the appellant were living in the same 

locality. Though, the incidence occurred during night, yet the house had security
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lights and the whole house had electricity. The appellant with his co-accused when 

they forced entry in the house, they put light in all rooms and assaulted PW1 and 

PW2 asking for money. The incident took about an hour which PW 1 and PW2 had 

enough time to identify them. Therefore, the appellant was properly identified.

Second, Section 143 o f the Evidence Act confer freedom to the prosecution to 

choose witnesses to prove the case. The allegation of the prosecution’s failure to call 

police officer to testify in court is defeated by section 143 of the Evidence Act. 

Calling of witnesses remain solely under the freedom of the prosecution side.

Thirdly, the issue of producing caution statement in court was not necessary because 

the appellant did not admit when was interrogated by police.

Fourthly, the appellant was not arrested by police, but by PW3 who is a brother of 

the victim PW1 and PW2. Upon being arrested, he was taken to police station, the 

police engineered the process of criminal case in court. Finally, the State Attorney 

asked the court to sustain conviction and sentence entered against the appellant by 

the trial court.

From the outset, consciously, this court has drawn special interest on the age of all 

accused including the appellant. In the whole proceedings of the trial court, the age 

of the accused was never raised by either the prosecution or the trial court, until their 

conviction. At the stage of previous record and mitigation, that is when the 

prosecution disclosed the age of the convicts by the following words:

“Your honour the accused’s age is very young that they might use 

their efforts to produce fo r  themselves and the nation. They instead 

use their energy to robe. We can produce a national (sic) o f  criminal”.

Thereafter, every convict mentioned their age randomly; the 5th and 6th accused were 

18 years, while 8th accused was 16 years. The 1st accused mentioned 19 years.
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In turn the trial magistrate became aware that indeed some of the convicts are below 

the age of majority and finally, ended up sentencing the 5th, 6th and 8th accused into 

corporal punishment of six (6) strokes each, because of age and the appellant was 

sentenced to 30 years’ imprisonment. In the proceedings of the trial court of 15th 

July, 2016, the State Attorney prayed to withdraw the charges against 2nd, 3rd, 4th 

and 7th, accused under section 91 of the Criminal Procedure Act Cap 20 R.E. 2002 

(CPA). However, the prosecution decided to proceed with full trial against the 1st, 

5th, 6th and 8th accused to its end. The issue of age was never raised, discussed and 

proved that the remaining accused were of the age of majority.

Determination of the age of the accused was fundamental, because it goes to the 

route of the case itself; jurisdiction of the court and the whole matter centers on the 

age of the accused. Armed robbery is a statutory offence, which punishment attract 

long imprisonment, minimum of 30 years. In such offences, the prosecution has 

extra duty to inform the court that the accused is of the age of majority. Incarcerating 

the accused person below 18 years in police custody and or in prison together with 

adults’ criminals or accused, for the whole period of hearing of the case defeats the 

purpose of the Law of Child:

Section, 4 (1) of the Law of the Child define child to mean:

“a person below the age of eighteen years shall be known as a child”

Section 97 (1) provides:

“There shall be established a court to be known as the Juvenile Court for 

purposes of hearing and determining child matters relating to children”

In the same vein, section 98 (3) provide:
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“The Juvenile Court shall, wherever possible, sit in a different building from 

the building ordinarily used for hearing cases by or against adults”

The resident magistrate sitting at the Juvenile Court shall be assigned to preside over 

as per section 97 (3) of the law. The issue is whether the trial magistrate who tried 

the accused was appointed to sit and determine the case against children aged 15, 

16, 17 and 18 years. The second question is whether the trial court was a juvenile 

court as per the above sections? Thirdly, whether the trial court had jurisdiction to 

try the case of armed robbery involving children? Finally, whether the conviction 

and sentence of the trial court was proper in law?

Since the prosecution failed to establish the age of the accused persons, the trial court 

and this court have no advantage to ascertain the age of the appellant. The appellant 

just stated randomly that he was 19 years without proof of his age in terms of birth 

certificate, or clinic receipt where applicable or affidavit of his parents or relatives 

who witnessed the date and year when he was borne or medical report proving his 

age limit. Failure to ascertain the age of the accused renders the charge sheet 

incompetent.

According to the cited sections of the Law of the Child, the District Court of Temeke 

had no jurisdiction to try the matter before it, rather ought to have directed the 

prosecution to institute the criminal case to the Juvenile Court. Since the prosecution 

abdicated that fundamental role, whether the conviction and sentence of all accused 

including the appellant was proper in law. I am consciously, convinced that the trial 

court lacked jurisdiction to try cases involving children as defined by the Law of the 

Child, otherwise, would defeat the purpose of establishing Juvenile courts in the 

country.
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In the circumstances, is it proper to proceed on other issues raised by the appellant 

and responded by the learned State Attorney in proving and disproving the appeal? 

If the charge sheet was incompetent for the reasons state above and the trial court 

lacked jurisdiction to try the case, what else do we need before conclusion of this 

appeal? Consciously, I find no reason to drew on the submissions of both the 

appellant and the learned State Attorney for same won’t change the conclusion.

The late, Judge Chipeta in his Hand Book for Public Prosecutors at page 33 

alluded the purpose of charging is to inform the accused person and the court, with 

sufficient clarity, the allegations against the accused person. The accused person 

must know what he is up against beforehand so that he is not taken by surprise. This 

enables him to prepare his defence. Besides, a charge also enables the court to 

control the proceedings and confine evidence and arguments only to what is in 

dispute.

In the same vein, the Court of Appeal in Criminal Appeal No. 202of 2013 stated:

“Framing o f charge should not be taken lightly, we think it is 

imperative fo r  the prosecution to carefully fram e up a charge in 

accordance with the law. It becomes even more vital to do so where 

an accused is faced  with a grave offence attracting a long prison 

sentence”

Various decisions of this Court and that of the Court of Appeal have dealt with 

proper charging the accused and the consequences of improper charge.

Further, the issue of Jurisdiction is fundamental prior to anything, the trial court 

ought to have asked if  at all had jurisdiction to try and determine cases involving 

children. Failure to do so renders injustice to the accused and the whole proceedings 

become nullity.
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In the circumstances, the appropriate order would be to order retrial to the 

appropriate court ceased with jurisdiction. However, the convicts who were

been implemented. On the other side the appellant has been serving long sentence 

of 30 years from 2016 to date (2018). Therefore, to order retrial to the appropriate 

court ceased with Jurisdiction to try cases involving children, will defeat the ends of 

justice.

Therefore, for the reasons stated above, this appeal is allowed; quash the conviction 

and set aside the sentence, order an immediate release of the appellant from prison, 

unless otherwise lawfully held.

Right to appeal explained to parties.

Dated at Dar es Salaam this 26th Day of June, 2018.

Delivered at Dar es Salaam in Chambers on this 26th day of June, 2018; in the 

presence of the Appellant and Monica Ndakidemi State Attorney for the 

Respondent.

sentenced to corporal punishment in year 2016 that punishment might have already

P. J. Ngwembe, J. 
26/06/2018

7


