
IN THE HIGH COURT OF TANZANIA 

AT PAR ES SALAAM 

CIVIL CASE NO. 110 OF 2015

1. CHEDIEL ELIAS.......................................................1st PLAINTIFF

2. MATHIAS B. MAYAGILA..................................... 2nd PLAINTIFF

Versus

1. YONA MBILINYI............................................ 1st DEFENDANT

2. CHESCO NGUMBI........................................2nd DEFENDANT

3. BUMACO INSURANCE COMPANY............. 3rd DEFENDANT

RULING

B.R. MUTUNGI, J:

The plaintiffs herein have sued the defendants on a 

cause of action arising from an accident involving motor 

vehicle with registration number T.648 ASV and T654 ASV 

SCANIA SEMITRAILLER driven by the 1st defendant and 

owned by the 2nd defendant which was insured by the 3rd 

defendant. Basically, the plaintiffs have claimed against the 

defendants for the payment of specific damages Tshs. 

136,102,500/= being compensation for loss of income



resulting into a permanent incapacitation, medication and 

transport costs and Tshs. 40,000,000/= being the general 

damages.

The 2nd defendant through the legal services of Mr. 

Odhiambo Kobas, Esq from Crest Attorneys, in his Written 

Statement of Defense has raised a preliminary objection 

against the instant matter to the effect that, the suit at hand 

is time barred. Hence this ruling.

On 20/2/2018 when the matter came up for hearing of 

the said preliminary objection Mr. Kobas appeared for the 

2nd defendant whilst Joyce Sonjo, Anna Amon and Janet 

Shayo appeared for the plaintiffs. Meanwhile Emmanuel 

Mjane the Principal Officer appeared on behalf of the 3rd 

defendant.

In his submission Mr. Kobas argued that the cause of 

action arose on 25/9/2010 as per paragraph 6 of the



plaintiffs’ plaint and since the matter was arising from a 

tortious liability, it ought to have been filed within three years 

from the date when the cause of action arose in terms of 

Item 6 Part I to the Schedule of the Law of Limitation Act 

[Cap. 89 R.E 2002]. Mr. Kobas went further and submitted 

that, the instant suit was filed on 26/7/2015 while the time for 

filing the matter had expired on 25/9/2013. The plaintiffs 

have not pleaded exclusion of time as per condition set 

forth in Order VII Rule 6 of the Civil Procedure Code [Cap. 

33 R.E 2002]. He thus prayed the suit be dismissed for being 

time barred.

In reply thereto, Joyce Sonjo learned Advocate 

submitted that, they are alive with the issue of time limit as 

argued by Mr. Kobas. However, she was of the view that, 

the cited provision is not absolute. The law caters for 

situations where one is under disability. In this matter since 

the 1st plaintiff was under disability due to the said accident,



thus as per section 15 and 16 of the Law of Limitation Act 

(supra) the 1st plaintiff was excluded from the set time limit 

(3yrs). The learned Counsel referred to the Doctor’s report 

marked as annexture ‘Lava A’ indicating the 1st plaintiff was 

hospitalized, amputated and subjected to several surgeries 

(the last one was in April, 2012).

She went further by suggesting that, even beyond 

August, 2012 the 1st plaintiff was under pains. Even if it is 

assumed the last pain was as per the report, then the 

plaintiff was incapacitated up to 27/8/2012. Thus taking into 

account the time when he was under the last pain to the 

date of institution of the instant suit, the matter was still filed 

within time. She insisted the 1st plaintiff was not negligent in 

pursuing his rights hence is entitled to exclusion of time. The 

issue of exclusion under the cited law is not discretionary 

but rather a mandatory one. She referred the court to the 

case of Sist Marishai (Suing as Next Friend of Emmanuel



Didas) Versus The Board of Trustees Muhimbili Orthopedic 

(MOI) and Permanent Secretary Ministry of Health and 

Social Welfare and Attorney General Civil Case No. 129 of 

2012 (High Court of Tanzania at Dar es Salaam) 

(Unreported). She went further and submitted under section 

17 (1) of the Law of Limitation Act (supra) which favours the 

second defendant. On this, she submitted that, the 2nd 

plaintiff is covered under the umbrella of the 1st plaintiff’s 

disability. Hence, she prayed the preliminary objection be 

dismissed with costs.

Mr. Kobas in his rejoinder insisted that under Order VII 

Rule 6 of the Civil Procedure Code the plaintiff was 

supposed to plead those grounds in the plaint for him to 

enjoy the exclusion of time. Regarding the case of Sist 

Marishai (Suing as Next Friend of Emmanuel Didas) (supra) 

Mr. Kobas argued, is to be distinguished from the matter at 

hand. The reason being that, the plaintiff in that case had



pleaded incapacitation in the plaint whereas herein the 

plaintiffs have not relied or disclosed the ground of exclusion 

of time.

Mr. Kobas went further by submitting, even if the date 

of the last surgery is taken into account (4/4/2012) in which 

the doctors indicated the 1st plaintiff was doing well with 

occasional off and on pain, still the suit ought to have been 

filed on 4/4/2015. However, the suit was filed on 6/7/2015 

which was beyond the time prescribed by law. Mr. Kobas 

highlighted that, despite the fact that, the provision of Order 

VII Rule 6 of the Civil Procedure Code (supra) was not 

brought to the attention of the Judge in the Sist Marishai’s 

case, the Honourable Judge proceeded suo mottu and 

relied on the pleadings which were very well pleaded. He 

thus prayed the preliminary objection be sustained and the 

suit be dismissed for being time barred.



The issue is whether the instant suit is time barred or

otherwise.

In order to comprehend the line of reasoning taken by 

the legal representative of each side, it is important to 

underscore the genesis of the matter. This would obviously 

entail the court to scroll through the plaint.

In the plaint specifically paragraph 6 it is stated as 

follows;

6. That on 25th September 2010 at 21:00 Hrs at 

Pingo Village along Morogoro- Dar es Salaam 

road, the second defendant’s motorcycle with 

registration No. T. 648 ASV/ T 654 ASV SCANIA A 

SEMTRAILER driven by the 1st defendant knocked 

motorvehicle with Registration No. T. 462 AST 

NISSAN being driven by the 1st plaintiff...’

Further paragraph 7 of the plaint states;

7. That as a result of the said accident the 1st and 

2nd plaintiffs who were on board in the motor 

vehicle with Registration No. T 462 AST NISSAN



sustained severe injuries and were rushed to 

Muhimbili Orthopedic Institute.

Reading from the above extracts, it is obvious the

cause of action arose on 25/9/2010. It is also evident from

the plaint that the matter was instituted on 6/7/2015. In view

thereof, this is the reason the defendant’s Counsel has

preferred to file a preliminary objection against the same to

the effect the same is time barred.

The court is in agreement with the defendants’ counsel

since the law is very loud in the given scenario. Starting with

section 15 of the law of Limitation Act (supra) which for ease

of reference reads:-

‘If on the date on which a right of action for a suit or an 

application for execution of a decree accrues, the 

person to whom it accrues is under a disability, the 

action may be brought at any time before the expiry of 

the period of limitation prescribed for such action
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computed from the date when the person ceases to 

be under a disability or disease.'

The period of limitation of such tortious matters is 

governed by Item 6 Part I to the Schedule of the Law of 

Limitation Act, supra which is within 3 years from the date 

the cause of action arose.

The law further provides a shield to persons suffering 

from disability after a right of action has accrued hence in 

computating the period of limitation prescribed for such suit, 

the time during which such person is under disability shall be 

excluded. The same is laid down in section 16 of the Law of 

Limitation Act, supra.

The court has gathered that, this is where the point of 

contention lies between the two camps. The plaintiffs on 

one side state the 1st plaintiff was still under the disability up 

to the year 2012 then such period should have been 

excluded hence by coming in 2015 were still within time. The 

defendants on the other side say, the plaintiffs’ notion of



exclusion of time of disability though provided for is not 

automatic. The law should be followed to the letter. The law 

itself is as prescribed under the provisions of Order VII Rule 6 

of the Civil Procedure Code [Cap. 33 R.E 2002] which states 

as follows;

‘where the suit is instituted after the expiration 

of the period prescribed by the law of limitation, 

the plaint shall show the ground upon which the 

exemptions from such law is claimed. ’

It is important to note that, the above provision is

coached in such a way that this requirement is mandatory

since the word used is shall. The Court has painstakingly

gone through the whole plaint and found as did the

defendant’s counsel that there is no such averment in the

pleadings, that the period within which the 1st plaintiff was

under disability should be excluded.

The plaintiffs’ counsel has tried to impress the court by

inviting it to scrutinize annexure ‘Lava A’ and the Doctor’s
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report to find that, the 1st plaintiff was incapacitated to an 

extent of being amputated and subjected to several 

surgeries up to April, 2012. Further the pain endured seized 

at unknown times.

With due respect to the learned Counsel, the law in 

very clear and written in unambiguous words. It is clearly 

provided that the ground for exclusion is to be shown in the 

plaint and not otherwise. The court should not be subjected 

to extreneous and unfounded ways of fishing for the ground 

upon which exclusion is to be considered.

The plaintiffs’ counsel has referred the court to the case 

of Sist Marshai (supra) but she too lamented that the trial 

judge considered the pleadings and took regard of the law 

of limitation. There is nowhere stated that the honourable 

judge did go or resort to annextures or reports. What was 

required of the plaintiffs’ is to have pleaded in the plaint



that on 4/4/2012 is when the 1st plaintiff ended disability or 

any other date relevant.

In the light of the foregoing analysis, the 1st plaintiff 

having been injured in the said accident on 25/9/2010 and 

having not pleaded exclusion in the plaint, by coming as 

they did then the time for filing the suit expired on 25/9/2013. 

Knocking at the court’s doors on 26/7/2015 by any stretch of 

imagination the suit was already hopelessly out of time. The 

2nd plaintiff as rightly submitted by their counsel is well 

covered by section 17 of the Law of Limitation Act, supra. As 

day follows night, he too cannot seek for remedy on the 

same reasons as explained in this ruling in regards to the first 

plaintiff.

In the upshot the preliminary objection is sustained and 

the same sanctioned to a striking out with costs.
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It is so ordered.

-̂------- ©

B.R. MUTUNGI 

JUDGE 

13/4/2018

Right of Appeal Explained.
V----------- ^

B.R. MUTUNGI

JUDGE

13/4/2018

Read this day of 13/4/2018 in the presence of Mr. Sanga 

(Advocate) for Joyce for the plaintiffs and in absence of the 

defendant dully notified.
$-------- r

/% B.R. MUTUNGI

JUDGE

13/4/2018
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