
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA 

(ARUSHA DISTRICT REGISTRY)

AT ARUSHA 

LAND CASE NO. 10 OF 2018

NOORS FARM LIMITED ...................

VERSUS

LAROI VILLAGE COUNCIL .................

MAIGE, J

RULING

The plaintiff has filed the above suit against the defendant for the following 

reliefs. For an order of vacant possession of the suit property. Two, for an 

order of perpetual injunction restraining the defendant by themselves, their 

agents, servants and whosoever from entering the suit property or part 

thereof. The plaintiff claims in paragraph 13 of the plaint to be the 

registered owner of the suit property as per a copy of the certificate title 

attached in the plaint and marked A-5. In paragraphs 3 and 8 of its 

written statement of defense, the defendant denies the assertion and avers 

that the suit property has been allocated to it vide the certificate of 

registration in annexure "LVC1" to the written statement of defense.

Along with his factual refutation of the claim, the defendant has raised a 

notice of preliminary objection questioning the maintainability of the suit on
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account of misjoinder of a necessary party. From the written submissions 

of the defendant in support of the preliminary objection through his 

counsel Severin John, the objection seems to be founded on the factual 

allegations in paragraphs 3 and 8 of the written statement of defense. The 

contention of the learned counsel is that since the suit property has been 

allocated to the defendant by the relevant land authority, the respective 

land authority was a necessary party in the absence of whom the claim 

cannot stand.

In his submissions, Mr. Ngalo learned advocate for the plaintiff used 

several propositions to rebut the objection. The first proposition which in 

my view, is capable of disposing of the matter is that, the objection to the 

extended that it is based on contentious factual materials is premature. It 

cannot be resolved without there being conducted a trial , the counsel 

emphasized.

What is a preliminary objection and what is not was judicially considered by 

the Court of Appeal for East Africa in the cerebrated case of MUKISA 

BISCUIT MANUFACTURING CO. LTD. VS WEST END 

DISTRIBUTERS LTD (1969) E.A. 696 where it was held that

preliminary objections are pure points of law raised on assumption that all 

what are pleaded in the plaint are true. They are not based on

unascertained facts which require evidence. In this suit, the plaintiff claims, 

in paragraphs 13 of the plaint to be the registered owner of the suit 

property. Since these allegations are, for the purpose of preliminary

objections, deemed to be true, the defendant cannot rely on his defense



that it has a better title on the suit property to raise a preliminary 

objection.

In my opinion therefore, the preliminary objection is premature and it is 

according overruled and dismissed with costs.

It is so ordered.

Delivered in the presence of Mr. Ngalo, learned advocate for the plaintiff 

and Mr. Lawena, learned advocate for the defendant this 23rd day of 

October, 2016.
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