
IN THE HIGH COURT OF TANZANIA 

(DARES SALAAM REGISTRY)

AT PAR ES SALAAM 

CIVIL APPEL NO. 17 OF 2017

FATUMA UPYA .................................................... APPELLANT

VERSUS

ROMAN JOVIT MASENGE..............................  RESPONDENT

14/ 12/ 2017/S 27/ 2/2018

JUDGMENT

I.P.KITUSI. J.

This appeal challenges the decision of Kibaha District Court 

made in relation to division of matrimonial assets, in Matrimonial cause 

No. 4 of 2015.

Fatuma Upya the Petitioner at the trial and appellant now, 

and Roman Jovin Masenge the respondent now and then, were 

husband and wife since 1981 in a union that was blessed with four 

children. The appellant petitioned for divorce on the ground of cruelity 

alleging physical assault and harassment committed on her by the 

respondent.



The respondent disputed the allegation that the appellant was 

his wife although he admitted cohabitation from 1980 to 2001.

The trial District Court concluded that the parties were 

husband and wife by virtue of section 160 of the Law of Marriage Act 

Cap 29 as they lived under the same roof and regarded as husband 

and wife for more than two years. The parties did not appear to be 

overly eager to disprove the presumption of marriage, which is confirmed 

by the fact that the respondent has not challenged the trial court's 
finding. It is the division of matrimonial assets that formed the Centre of 

controversies at the trial and is the essence of this appeal. It is disturbing 

to observe that division of matrimonial assets has become a fertile are 

of litigation between spruses.

In her testimony the appellant listed down the matrimonic 

assets jointly acquired by the parties as;

1) . Seven houses, and described their locations as;

• One at Manzese Midizini

• Three others at Manzese

• Two at Kibaha

• One at Kibaha Ungindoni

2. Two farms described as being located at;

• One acre at Rombo in Moshi

• 8 acres at Masaki - Kisarawe.
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