
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

IN THE DISTRICT REGISTRY OF ARUSHA

AT ARUSHA

LAND APPEAL NO. 25 OF 2017

(Based on Arusha District Land and Housing Tribunal Misc. 
Application No. 217 of 2017, which in turn was based on Arusha 
District Land and Housing Tribunal Application No. 120 of 2017)

IZAK TITO ZUMBA...................................................APPELLANT

VERSUS

CHARLES ALOYCE MALLYA................................... RESPONDENT

RULING

DR. OPIYO, J.

This is a ruling on preliminary objection raised by the respondent on the 

competency of the appeal by the appellant. In his points of preliminary 

objections, he raised two points of objection against the present appeal. 

The point of objection reads thus:

1. That, the Petition of Appeal is defective for contravening the 

mandatory requirement of Order XXXVII, Rule 5 of the Civil 

Procedure Code [CAP 33 R.E. 2002].

2. That, the Court has no jurisdiction to determine the matter.
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Before me, the appellant is represented by Dr. Mchami, learned advocate 

while the respondent was represented by Allen Godian learned advocate. 

In his written submission, on the first point of objection the learned 

counsel for the respondent submitted that, temporary injunction as an 

interim order is generally governed by Order XXXVII of the Civil Procedure 

Code [CAP 33 R.E. 2002]. Rule 5of the said order provides that;

"Any order for injunction may be discharged, or varied, or set 

aside by the Court on application made thereto by any party 

dissatisfied with such order."

He argued that, as per the above law, when an order for injunction has 

been granted, the remedy against it when a person is aggrieved is to make 

an application to discharge, vary or set aside the order in the same Court 

which granted the Order. This means that, the Court which granted the 

Order has power to discharge, vary or set aside its own order upon 

application made to it.

It was his submission that, generally temporary injunctions are not 

appealable. If a party is aggrieved by an order for temporary injunction, he 

has to move theCourt by an Application as provided for under Rule 5 of 

Order XXXVII of theCivil Procedure Code [CAP 33 R.E. 2002] and not to file 

an appeal as it was done by the Appellant herein
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On the second limb of preliminary objection that the Court has no 

jurisdiction to determine the matter, it was his argument that, Section 

74(1) of the Civil Procedure Code [CAP 33 R.E. 2002]generally

provides for Orders from which appeals lie. Subsection 1 (i) of the same 

section provides that;

"...any order made under rules from which an appeal is expressly 

allowed by rules."

Subsection (2)of the same Section provides further that;

" ......no appeal shall He against or be made in respect of any

preliminary or interlocutory decision or order of the District Court, 

Resident Magistrate's Court or any other tribunal, unless such 

decision or order has effect of finally determining the su it"

It was his argument that, Thus, basing on the above provision of law, it is 

clear that Rule 5 of Order XXXVII of the Civil Procedure Code [CAP 

33 R.E. 2002] has not expressly allowed Appeal to be a remedy for an 

injunction order and since the injunction order granted has no effect of 

finally determining the matter at hand, then no appeal lies against it. 

Therefore, it was not proper to appeal against the Order and this means 

that the Court has no jurisdiction whatsoever.
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On the basis of the foregoing submission and authorities cited thereto, it 

was his prayer that the preliminary objections on the point of law be 

sustained and the petition of appeal be dismissed with costs.

In Reply submission, It was Dr. Mchami's submission that, the 

Respondent's preliminary objections and his written submission in support 

of the same are all devoid of merits as the Respondent is not specific 

whether he is basing his first point of preliminary objection on either Order 

XXXVI Rule 5 of the Civil Procedure Code [Cap. 33 R.E 2002] of our laws or 

on Order XXXVII Rule 5 of the Civil Procedure Code {Supra). This is 

because in his notice of preliminary objections he cited Order XXXVII Rule 

5 of the Civil Procedure Code {supra) as the base of his first preliminary 

objection while on his written submission in support of the same 

preliminary objection he cites Order XXXVI Rule 5 of the Civil Procedure 

Code {supra). It was his submission that, the respondent is not specific 

and certain of what he is complaining about. For this reason, his first 

preliminary objection ought to be rejected with costs.

He further submitted that, the argument of the Respondent that the 

Petition of Appeal filed by the Appellant is defective for contravening the 

mandatory requirement of Order XXXVII Rule 5 of the Civil Procedure Code 

{supra) is not legally correct because Order XXXVII Rule 5 of the Civil 

Procedure Code {supra) is not coached or worded in mandatory 

words.Nowhere in this Order XXXVII Rule 5 of the Civil Procedure Code 

(supra) the word shall is used. The said Order provides thus,



""Any order for an injunction may be discharged, or varied, or 

set aside by the court on application made thereto to by any 

party dissatisfied with such order."

He further contended that, the above being the wording of Order XXXVII 

Rule 5 of the Civil Procedure Code {supra) the Appellant submits and pray 

that the argument by the Respondent that the petition of Appeal filed by 

the Appellant is defective for contravening the mandatory requirement of 

Order XXXVII Rule 5 of the Civil Procedure Code {supra) be rejected with 

costs.

He argued that, the argument by the respondent that generally temporary 

injunction are not appealable is legally wrong because Order XXXVII Rule 5 

of the Civil Procedure Code {supra) which he relies for arguing so, does not 

say so, what at most this order and its rule does is to provide an option 

that someone aggrieved by an order of temporary injunction may apply to 

the court which made it, to set it aside, so, a party like the Appellant is not 

bound to do so, he may opt to appeal as the Appellant has done in this 

appeal. And The right of appeal against any decision given by a court of 

law in any case in this country is a constitutional right as per article 13 (6) 

(a) of the Constitution of the United Republic of Tanzania, 1977 as 

amended from time to time which provides:-
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"13 (6) kwa madhumuni ya kuhakikisha usawa mbele ya sheria, 

Mamlaka ya Nchi itaweka taratibu zinazifaa au zinazo zingatia misingi 

kwamba:- (a) wakati hakina wajibu kwa mtu yeyote inapohitajika 

kufanyiwa maamuzi na Mahakama au chombo kingine chochote 

kinachohusika, basi mtu huyo atakuwa na haki ya kupewa fursa ya 

kusikilizwa kwa ukamilifu, na pia haki ya kukata rufani au 

kupata nafuu nyingine ya kisheria kutokana na maamuzi va 

Mahakama au chombo hicho kinginecho kinachohusika 

(emphasis supplied)"

It was his submission that according to Article 13 (6) (a) of the 

Constitution of the United Republic of Tanzania of 1977 as quoted and 

emphasized above, the right of appeal is a right given to any litigant by the 

supreme law of this country i.e. the Constitution, so it cannot be denied to 

any citizen of this country or taken away. It was his contention that the 

argument by the Respondent that no appeal is allowed against an order of 

temporary injunction under Order XXXVII Rule 5 of the Civil Procedure 

Code {supra) and section 74 (2) of the Civil Procedure Code {supra) 

ought to be rejected with costs.

Responding to the second preliminary objection to the effect that this Hon. 

Court has no jurisdiction to determine the matter, Dr. Mchami submitted 

that, the argument by the Respondent that section 74 (2) of the Civil 

Procedure Code (supra) provides that no appeal shall lie against or made in 

respect of any preliminary or interlocutory decision or order of the District
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Court, Resident Magistrate's Court or any other tribunal , unless such a 

decision or order has the effect of final determining the suit is a lie, 

fabrication and very misleading because this is not what section 74 (2) of 

the Civil Procedure Code (supra) as amended by the Written Laws 

(Miscellaneous Amendments (No. 3) Act, 2002, commonly known as Act. It 

was his contention that, section 74 (2) of the Civil Procedure Code {supra) 

as amended by the Written Laws (Miscellaneous Amendments No. 3) Act, 

2002, of that law provides thus,

"The civil Procedure Code 1966 is amended (a) in section 74 -

(i) by designating section 74 as section 74 (1) (ii) by adding 

immediately after subsection (I) the following subsection~(2) 

Notwithstanding subsection (1), no appeal shall lie against or 

made in respect of any preliminary or interlocutory 

decision or order of the High Court unless such a 

decision or order has the effect of finally determining the 

suit{ boldemphasis supplied).

From that, Dr. Mchami submitted that, what section 74 (2) of the Civil 

Procedure Code {supra) as amended by the Written Laws (Miscellaneous 

Amendments Act (No. 3, 2002, prohibits is only preferring an appeal to the 

Court of Appeal of Tanzania against an interlocutory order of the High 

Court. An appeal against an interim exparte order of any District Land and 

Housing Tribunal in this country to the High Court of the United Republic of 

Tanzania is not at all prohibited by section 74 (2) of the Civil Procedure



Amendments (No. 3) Act, 2002. He argued that, even if section 74 (2) of 

the Civil Procedure Code would have been worded as the Respondent 

argues, still the Appellant would argue as he has argued that, that 

provision could not override to article 13 (6) (a) of the Constitution of the 

United Republic of Tanzania of 1977 which provides appeal as matter of 

right. It is therefore his prayer that, the preliminary objections raised by 

the Respondent against the competence of Land Appeal No. 25 of 2017 in 

this Hon. Court be rejected with costs and this appeal be fixed for hearing.

I have considered parties arguments for and against the preliminary 

objection. This matter needs not detain me as the issue is straight forward. 

The appellant is appealing against the interim order (exparte) delivered by 

Hon. Kagaruki on 12th day of June 2017. From the provision of section 74

(2) of Written Laws ( Misc. Amendment ) No 12 of 2004 it is clearly 

provided that, no appeal shall lie against any interlocutory decision of the 

Court or any other tribunal.Thus, Mr. Mchami's argument that the section 

only affects appeals from the High court to the court of appeal is 

misconceived as the section covers appeals from tribunals as well without 

exception, he tries to bring in.

After all, in his appeal, the appellant complains of tribunal granting an 

interim injunction without him being served. But perusal of the records 

shows that the ex parte interim injunction was granted pending 

determination of the application for injunction inters parties. The tribunal 

even ordered respondent he notified for an inter parties hearing. In the
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circumstances, prudence would suggest availing oneself for inter parties 

hearing rather than wasting one's precious time appealing from an ex parte 

order pending inter parties determination. This fact of being an inter 

interim order pending inter parties determination alone make the order 

more interlocutory, thus, squarely falls under section 74 of the civil 

procedure code for not being at all appealable.

Mr. Mchami also argues that, an appeal is a constitutional right under 

article 13 (6) (a) of our Constitution, that shall not be fettered with by any 

other provision to the contrary. However going by the wording of the 

above provision of the constitution, it also provides for'nafuu nyingine ya 

kisheria' standing for 'other legal reliefs.' The article goes in part:-

...basi mtu huyo atakuwa na haki ya kupewa fursa ya kusikilizwa kwa 

ukamilifu, napia hakiya kukata rufani au kupata nafuu nyingine ya 

kisheria

Kutokana na maamuzi ya Mahakama au chombo hicho kinginecho 

kinachohusika (bold emphasis supplied)"

So, the right for an injunction orders to be discharged, or varied, or set 

aside by the court on application made thereto to by any party dissatisfied 

with such order in terms of Order XXXVII Rule 5 of the Civil Procedure 

Code, is the 'other legal relief' available in the circumstances, instead of 

appeal that has been restricted under section 74 (2) of the same code. 

Thus, complying with the provision restricting an appeal is not equal as
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fettering with the same, but rather pursuing other legal reliefs available in 

its place.

In the case at hand, as clearly stated by the respondent, the Counsel for 

the Appellant has failed to adhere to the provision of the law as provided 

above, since an order for temporary injunction which was issued by the 

honourable tribunal is not appealable as per the law, and also the applicant 

failed to pursue the alternative relief provided underOrder XXXVII Rule 5 of 

the Civil Procedure Code. This makes the current appeal to have no basis 

at all for being incompetent before the court. It is therefore dismissed with 

costs.

(SGD)

DR.M.OPIYO,

JUDGE

7/ 9/2018

I hereby certify this to be a true copy of the original.
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