
IN THE HIGH COURT OF UNITED REPUBLIC OF TANZANIA 

ARUSHA DISTRICT REGISTRY 

AT ARUSHA

PC CRIMINAL APPEAL NO. 21 OF 2017

(C/F Hanang District Court Criminal Appeal No 03/2017, Originating 

Criminal Case No 24 of 2017 of Endasaki Primary Court) 

SAMWEL BILAURI............................................................APPELLANT

VERUS
HHAU THAMAI..............................................................RESPONDENT

JUDGMENT
DR. OPIYO, J.

Appellant SAMWEL BILAURI has been aggrieved by the decision of the 

District court of Hanang' in Criminal Appeal no 03 of 2017. He has 

preferred the present appeal on the following grounds:-

1. THAT, the Trial District Court erred in law and fact without 

considering the strong evidence adduced Respondent (now 

Appellant) day of the hearing and trial court (Primary Court) made 

the proper decision

2. That, the trial District Court erred in law and fact without considering 

that the applicant (now respondent) filed claim against the 

respondent (now appellant) wrongly for the reasons that there is no 

administrator of the estate of deceased late Bilauri Amsi the claim
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filed is not claim of right (bonafide claim of right) contrary to the 

laws.

3. That, the trial District Court erred in law and fact for failure to deliver 

the judgment in criminal appeal No 03 of 2017 and order to convict 

and sentenced the respondent (sic) (now appellant) without 

considering that the issue is probate property.

4. The Trial District Court erred in law and fact for failure to deliver the 

judgment but order to the primary court made and deliver the second 

judgment that the trial court made two judgment that the first 

judgment the primary court is acquitted (sic) and second is convicted 

and sentenced the respondent (now appellant).

Before me both the appellant and respondent appeared in person 

unrepresented. This Court ordered that the appeal be disposed of by way 

of written submissions.

The facts of the case as they can be gathered from the record of appeal 

are that, before Hanang' Primary Court appellant SAMWEL BILAURI was 

charged with the offence of malicious damage to property contrary to 

section 326 of Penal Code, Cap 16. R.E 2002. Where it was alleged that, on 

05th December 2016 at Gocho area, in Hanang' District, Babati Region 

appellant did cut 36 tree the property of respondent. After a full trial he 

was acquitted. Aggrieved by the trial court's decision respondent appealed 

to Hanang' District Court. The first appellate court allowed the appeal 

reversing the primary court order and it ordered that the appellant should

2



be taken to the trial court for conviction and sentence. Aggrieved appellant 

preferred the present appeal.

In his written submission, it was the appellant's submission that, the trial 

appellate court erred in law and fact by not regarding the testimonies and 

evidence of the Appellant's witnesses regarding the trees which the 

respondent claimed to be cut by the appellant. He further submitted that, 

he did not cut the trees as alleged by the respondent, butit was the 

appellant's mother who did cut the trees and the appellant's mother 

witnessed to the trial primary court that she is the lawful owner of the 

disputed land and trees and she is the one who cut the trees henceforth 

the trial court erred in law and fact by not recording some of the appellant 

testimonies. Bad enough the appellate court disregarded the fact that it is 

the appellant's mother who did cut of the trees.

It was his further testimony that, the case at hand is all about the 
ownership of the land which was planted the disputed trees henceforth 
ought to be instituted at the land tribunal having jurisdiction to entertain 
and solve the land disputes. He argued that the trial court based on weak 
and unreasonable evidence adduced by the Respondent by not taking into 
consideration the strong evidence adduced by the Appellant.

With regard to the 4th ground of appeal the appellant submitted that, the 

trial appellate court erred in law and fact by delivering two judgments in 

the same case. He submits that the decision of the trial Primary court was 

very right for the first instance court heard evidence adduced by both 

parties, henceforth delivered proper and reasonable decision.
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The appellant further submitted that, the appellate court based on 

unfounded evidence on the ground that there is nowhere in the decision of 

the primary court it is stated that it is the appellant who did cut the trees 

even the respondent was not sure of who cut the trees but according to 

the evidence it seems that the trees which were allegedly destroyed by the 

appellant were destroyed long time ago at different times. It was his 

prayer that, the appeal be allowed.

In reply to the Appellant's submission, it was respondent's submission that, 

the gist of the appellant argument is solely based on the question of strong 

evidence on defense during the trial of the offence charged against the 

Appellant in Endasak Primary Court, according to the respondent the 

defence was a mere denial and unfounded allegations that the trees 

subject of the offence were cut by the Appellant's mother, it was this shaky 

and weak defence which the trial Primary Court of Endasak believed 

during the trial of the offence of destruction of property to wit, unlawfully 

cutting down trees the property of another to acquit the Appellant.

It was her further submission that, during the trial in the Primary Court, 

the Respondent who was the complainant properly proved together with 

her witnesses that the trees cut down belonged to the Appellant. 

Furthermore that, during the trial the complainant now the Respondent 

together with her witnesses SMI, SM2 and SM3 proved beyond reasonable 

doubt that it is in fact true that, the Appellant (by then the accused) 

forcefully cut down the trees under the custody of the respondent (by then



the complainant) hence committed offence of the destruction of the 

property of another person. It was her contention that, regardless of the 

very strong and vivid evidence adduced by the Respondent and her 

witnesses during the trial, the Primary Court acquitted the Appellant, that is 

why during the Appeal in the District Court, the Appellant District Court 

applied its Appellate jurisdiction to order the Primary Court which tried the 

matter to convict and sentence the Appellant accordingly and allowed the 

Appeal.

It was her further submission that, in regard to the allegation of dispute 

over ownership of land between the Appellant and the Respondent, this 

allegation was never raised as the defense during the trial at the Primary 

Court nor at the Appellate District Court, but it has been raised by the 

Appellant in his written submissions on grounds of appeal herein and that 

being the case it intends to pre-empt the court process and plead leniency 

of the temple of Justice which at this very stage cannot easily be 

entertained by the Honorable Court. Moreover, even if at all there could 

have been land disputed between the parties, the Appellant could never 

use land dispute to justify and go further to destroy and cut down trees 

which he knew is not his.

Regarding the 4th ground of Appeal as submitted by the Appellant it was 

her submission that, the Appellant failed to understand the whole court 

process and come up with misconceived facts which does not exist. In
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reality the Appellate District Court applied its appellate jurisdiction to set 

aside decision of the trial Primary Court which acquitted the Appellant and 

ordered the trial Primary Court to convict and sentence the Appellant 

basing on the proper findings of the Appellate District Court which found 

the Appellant guilty of an offence of maliciously destroying the trees the 

property under the custody of the present Respondent. She thus urged the 

court to dismiss this appeal for lack of merits.

I have considered the parties submission for and against the present 

appeal. The gist of the grounds of appeal is that the first appellate court is 

being criticized for failure to consider the evidence on record and hence 

came up with the wrong conclusion in which it ordered the trial court to 

convict and sentence the appellant of the offence he was charged with. 

With due respect to the learned magistrate his findings on the offence of 

malicious damage to property are not supported by law and evidence on 

record as correctly argued by the appellant. At the trial court the 

complainant was under the law required to prove the following ingredients 

of the offence of malicious damage to property;

(a) The property belonging to the complainant was damaged or 

destroyed.

(b) That the said property was damaged or destroyed through wilful 

and unlawful actions.
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(c) That the property in issue was damaged or destroyed by none 

other than the accused person.

Appellant was charged with the offence of malicious damage to property. 

The said offence requires that the property damaged or destroyed must be 

of the complainant. After hearing both parties, the trial magistrate was 

convinced that the issue of ownership was uncertain, as the respondent 

claim ownership as well as the appellant's mother. Even more, if there was 

proof that there was damage of property, the elements of wilfully and 

unlawfully which some of the vital ingredients of the offence of malicious 

damage to property was not proved.

In that sense, I am of the view that, the trial magistrate was correct when 

he acquitted the appellant after correctly applying the law to the facts of 

this particular case as he knew that possession is one of the essential 

ingredients of the offence of malicious damage to property. Thus, claim of 

ownership is a civil right which should be allowed to be proved in a civil 

court before one could be convicted of malicious damage to property. In 

this case, it is the land tribunal that would have been a proper court to 

determine ownership of the land, between the respondent and appellant's 

mother (SU2) who claimed both ownership and responsibility in relation to 

cutting down those trees.

Above all there is proof that some of the trees were cut long time ago and 

no proof that it is the appellant who cut them down. SM3, if at all on the 

fateful date just saw appellant cutting down two trees not more. SU2 Gesi



Ako testified and admitted to be the one who had cut down trees a year or 

so back for house construction and payment of school expenses of her 

grandchild. Criminal charge is personal, not vicarious, so if there is a 

person admitting doing the act constituting the offence; he or she is the 

one to be sued not another person on his or her behalf. In such 

circumstance, the offence could no longer stand as against the appellant.

In the result, I allow the appeal and reverse the quash and set aside the 

judgement and decree of District Court of Hanang, and uphold that of the 

Hanang' Primary Court that acquitted the appellant.

(Sgd)

DR.M.OPIYO,

JUDGE

24/ 8/2018

I hereby certify this to be a true copy of the original.
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