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JUDGEMENT
FeleshiJ.:

The suit and its counter-claim filed in this court on 10/7/2012 and 

16/8/2012 respectively, are based on the Marketing Licence Agreement, 

hereinafter referred to as the "MLA" which was executed by the parties on 

20/10/2011 and 24/10/2011 respectively. The parties have blamed each other to 

have abused the terms of the MU\ hence the suit and its counter-claim. Whereas 

three witnesses adduced evidence in support of the plaintiff's case, the 

defendant called only one witness.

Evodius Alex Mutatina (PW1) was plaintiff's financial manager. He 

witnessed the signing of the MLA on 24th October, 2011 and he tendered it in 

court as Exh.Pl. He was the plaintiff's Segera Service Station Operator tasked to 

implement the MLA which became operational on 1/11/2011 (clause 6). He said 

the 12 months renewal MLA designated the plaintiff a dealer/seller of the 

defendant's petroleum products namely; diesel, Kerosine and lubricants pursuant 

to the margins set by EWURA. He said, in order to implement the MLA the 

Plaintiff secured the bank guarantee of Tshs.23, 000,000/= and was supposed to
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pay Tshs. 2.5 million to the bank and she submitted the bank guarantee to the 

Defendant.

The plaintiff renovated the petrol station. The renovation involved 

painting, putting pavement, fixing two fire extinguishers and servicing six other 

fire extinguishers. He also fumigated the Station and installed a toilet. He 

mobilized ten staffs that included two watchmen, six pump attendants, one 

cashier, one Accountant and a gardener. He serviced the pumps, filled in dead 

stock and finally purchased fuel from the defendant. In all, he spent about Tshs. 

22,150,000/= in the renovation and recruitment. Other works done at the 

Stations on the defendant's own initiatives included wiring, purchasing two fans, 

one computer and two sport lights.

He further deposed that the business started in October 2011 but was 

abruptly terminated on 13/3/2012. The defendant's officials came and treated 

them like thieves. Apart from his computer, they did not allow them to take out 

their documents and other office working gears. No stock-taking was ever 

conducted. As a result, they left behind the stock of Oil, lubricants, petrol and 

diesel. He said no prior notice was ever served to them as per clause 16.1 of the 

MLA (Exh.Pl). Instead, the defendant's officials came with the agreement 

termination letter which was admitted in evidence as Exh.P2. He said the 

defendant breached the contract as the termination was contrary to the contract 

which required her to a serve prior Notice. Since their transaction value was 

close to Tshs.380, 000,000/= he said the breach of the MLA (Exh.Pl) caused 

them to suffer a loss of Tshs. 280,000/= per day. To that effect PW.l tendered 

five CRDB cash deposit/withdrawal Forms, one NBC cash deposit Form, two 

Engen Cash receipts and one Engen statement sheet which were collectively 

admitted in evidence as Exh. P3.
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He said after the termination of the MLA they paid their workers a three 

months salary each and they suffered much from termination of the MLA in 

terms of the investment they had made to the pumps, station renovation and 

purchases of dead stock, fuel, lubricants and other materials. The Plaintiff 

therefore deserved to be remedied as per the reliefs sought. PW.l however 

dismissed the defendant's claims based on the salaries payable to the watchmen 

and her counter-claim because she is the one who breached the contract.

On being cross-examined by Mr.Sinare, the defendant's counsel, PW.l 

conceded that the plaintiff had the minimum monthly quantities of fuel that she 

was supposed to buy from the defendant as per item 12 of the 1st Schedule to 

Exh. PI (page 2). That as per clause 16.1.4 of Exh. PI (P.16) a failure to enlist 

total sales of petroleum products in any continuous period of three months to 

reach three times the minimum monthly quantities constituted a ground of 

termination of the MLA. He said he was present at the station when the 

termination letter (Exh.P2) was handed over to his co-worker one Kijazi. In

Exh.P.2 the defendant stated that they terminated the MLA on the plaintiff's

failure to meet the agreed minimum quantities.

PW.l also deposed that Exh. P3 established the plaintiff's monthly cash 

deposit on his minimum expenditure paid to the defendant. It was Tshs.152,

000,000/= for the diesel; Tshs.209, 000,000/= for the petrol; Tshs.19,

000,000/= for the Kerosene and was Tshs.l, 900,000/= for the lubricants. The 

overall total per month was Tshs.382, 000,000/=. And when taken through by 

Mr.Sinare to specific deposit slips in Exh.P3 dated 11/11/2011, 25/11/2011, 

26/11/2011, 26/11/2011, 28/12/2011, 28/12/2011, 28/12/2011 and 6/1/2012 

PW.l conceded that they mounted to Tshs.98, 000,000/= only and not the 

Tshs.380, 000,000/= he mentioned earlier on. The total was thus against the
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minimum monthly purchases provided by the MLA (Exh.Pl). He said apart from 

Exh. P3 he did not have other document to show the money the defendant 

spent. He was optimistic that other witnesses may have other documents to 

establish the deficit of Tshs. 282,000,000/=.

He conceded that according to clause 3.4 of Exh.Pl it was the defendant 

who had a right to renew the MLA (Exh.Pl) and not the plaintiff. He further 

conceded that when the suit was filed in 2012 Exh. P3 was not attached. He filed 

it in court later in April, 2015. That though they were mistreated and suffered 

from losing future income they did not report the matter to the police.

He also conceded that during the pendency of the MLA the defendant did 

not raise any alarm on the breaches made to clause 16:1.4 of the MLA (Exh.Pl). 

He however said there was no proof that the plaintiff was selling below the 

minimum requirement as no reconciliation was ever made to that effect. He said 

Exh.P3 was comprised of a few receipts he managed to tender in court because 

other documents were left inside the Petrol Station following the forceful and 

abrupt eviction they suffered from the defendant's officials.

Jacob David Kijazi (PW2) was the plaintiff's Marketing Manager who 

had taken part in negotiating the MLA (Exh.Pl) in 2011. He said after winning 

the award of the MLA they made the necessary preparations as the station was 

in a very bad state and they spent about Tshs. 22,000,000/=in renovating the 

place. Then they mobilized staffs and trained them. After doing all that the 

business of selling fuel formally started on 27/11/2011. As a marketing manager 

he convinced different companies and five of them offered to fuel their 

locomotives at the Plaintiff's Station which he said it was very potential as it 

served buses from Nairobi, Arusha, Kilimanjaro, Mombasa and Tanga and other 

places. They thus entered agreement with 5 companies namely, 1. Kugis
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Transporters 2. Supper Amboni line products, 3. Tahamid Bus Service 4. Bembea 

Transporters and 5. HRS of Arusha. As such, between 1/11/2011 and 1/3/2012 

he had not experienced any business problem and the defendant had not lodged 

any complaint.

He said on 13/3/2012 at around 09:00 or 10:00 HRS he was served 

with Exh. P2 by the defendant's officials who arrived and first surrounded the 

site and finally got in the office and told him that as from that time the fuel 

station was closed and he was supposed to leave. He was not given any chance 

but was rather required to receive and endorse on Exh. P2 and they closed the 

office using their padlocks without conducting any stock taking. The business 

was thus closed and nothing continued. They decided to pay their staffs three 

months Salaries. The closure of the petrol station he said caused them to suffer 

a big loss as they had not yet recovered their investment and the plaintiff's 

reputation was also damaged. He said the stock they left behind on 13/3/2012 

mounted to Tshs.5, 800,000/=.

Though he initially said he was not sure whether the MLA (Exh. PI) had a 

clause requiring the plaintiff to renovate the petrol station he later on conceded 

that clause 8.1 of Exh.PI entitled the defendant to determine the quantity, 

make, type, standard of the necessary equipment of the business and only the 

defendant was per the MLA entitled at her sole discretion to install, replace, re

locate, renovate, repair and remove the equipment.

He said he was served with Exh.P2 in the presence of their cashier, one 

Riziki. He signed and read it after two or three hours and then discussed it with 

PW1. He further deposed that according to clause 18:1 and 18:1:2 of Exh. PI 

the plaintiff was supposed to remove his properties upon the termination of the 

MLA but that did not happen as they were not given a room to do so.
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Riziki Twaha Salimu (PW3) served the Plaintiff as a cashier and 

supervisor from November, 2011. His daily duties included staff supervision, daily 

dipping and preparing daily accounts for the daily fuel delivery as per the 

defendant's orders. He said until March, 2012 they had enough sales and the 

business was good. In every month they sold about 80,000 litres of diesel,

100,000 -  110,000 litres of petrol, 10,000 litres of Kerosene and 1,000 litres of 

oil.

Whilst at work on 13/3/2012 at about 10:00 or 11:00 HRS he said three 

officials from the defendant arrived and closed the station without any prior 

notice. The two were known to him and were Shabani Kayungilo whom he 

identified in Court and one Erasmo Nyoni. The third one was their driver. PW2 

was present in the nearby hotel. They took a computer and left it outside the 

door and closed the doors and no stock taking was conducted. They switched off 

the pumps. Whilst in a puzzle PW.l came after 3 - 4  hours later and confirmed 

that there was no any prior notice served to the plaintiff.

Answering to Mr.Sinare's question he said the event took place when PW.l 

was at Korogwe. They came when PW.2 was also at a nearby hotel, about 20 

metres far from the Station. He informed PW.l over a telephone conversation 

and sent one Husna Ramadhan, one of their pump attendants, to call PW.2. He 

however did not remember the amount of money they paid for the fuel as his 

main responsibilities were just to bank money and receive fuel. Either, he could 

not remember the amount of fuel they received in December 2011, January and 

February 2012. He said he conducted the last dipping on 13/3/2012 at 06:00 

HRS and the tanks had about 900 liters of petrol, 400 liters of diesel and 5,000 

litres of Kerosene. The daily stock taking for lubricants was done during sale 

transaction.
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Shaban Said Kayungilo (DW1) testified for the defence and told the 

court that since November, 2008 he has been working with the defendant as her 

marketing manager. He adopted the MLA (Exh.PI) as part of his evidence and 

said it required the plaintiff to sell the minimum requirement of her petroleum 

products that is at least to sell 89,000 litres of diesel, 110,000 litres of petrol,

10,000 litres of Kerosene and 1,000 litres of lubricants on monthly basis. That, in 

November, 2011 they shortly noted that within the very 1st month of the MLA the 

plaintiff purchased only 5,000 litres of diesel, 5,000 litres of petrol and 798 litres 

of lubricants which were far below the agreed volume. In December, 2011 the 

plaintiff sold 7,200 litres of diesel, 14,800 litres of petrol with no sales of 

lubricants at all. In January, 2012 the plaintiff again sold only 23,000 litres of 

diesel, 45,000 litres of petrol. In February, 2012 he sold only 7,000 litres of 

diesel, 23,000 litres of petrol and 610 litres of lubricants.

Therefore, they established that her monthly sales for November and 

December 2011 and January and February 2012 were quite far below the agreed 

minimum volumes as per the MLA (Exh.P.l). He said the procedure for ordering 

and selling the petroleum products for the defendant required the plaintiff to 

place an order stating the type and quantity of the products he orders and to 

attach the payment advice to prove that he has paid for the products. Upon 

confirmation of payments the defendant internally raised a marketing order 

stating the quantity, type and value of the ordered products which was followed 

by a loading advice raised for product loading purposes and finally, a tax invoice 

was raised and that's what the plaintiff would always take as evidence for 

purchases. The defendant retained copies of those documents.

He thus tendered in court Tax Invoices for the purchase of petroleum 

products, Loading Orders and for rent payments by the defendant issued
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between 14th November, 2011 and 29/2/2012 all valued at Tshs. 280,000,000/=. 

The same were collectively admitted in evidence as Exh.Dl and DW.l said the 

documents were a proof that the Plaintiff had paid for those orders as per 

Exh.Pl.

He said after noting that the plaintiff had by far failed to meet the 

minimum monthly purchases as per the MLA (Exh.Pl) the defendant found it was 

not beneficial to leave her as her dealer at the Segera Service Station when the 

sales statistics had proved him to be incapable and she was still under the 

probation period of 6 months. She thus decided to terminate the MLA and sent 

her a termination Notice which was prepared on 1/3/2012 and was delivered 

through him on 13/3/2012 the date they look over the business as shown in 

Exh.P2. He adopted it as part of his testimony. He said the letter informed the 

plaintiff that he had failed to keep sufficient stock on site as per clause 6.6 of the 

MLA (Exh.Pl) and that he had failed to cumulatively purchase the minimum 

agreed volumes of petroleum products for the period of three consecutive 

months as stipulated in clause 5 and 16:1:9 of the MLA (Exh.Pl).

He said they conducted stock taking and required the Plaintiff to 

immediately hand over the site to the defendant as per clause 16:1:4 and 16:1:9 

of the MLA (Exh.Pl). For that reason, he said, the plaintiff handed over the keys 

back to the defendant through him and one Erasmo Nyoni who had accompanied 

him. They thereafter immediately put their own security and both the defendant 

and the plaintiff left the station so peacefully. He urged the court to dismiss the 

claims presented by the plaintiff with costs because they are baseless.

Responding to questions put to him by Mr.Kweka, DW.l conceded that 

though the termination letter (Exh. P2) was authored on 1/3/2012 it was in 

effect delivered on 13/3/2012 and that though he said they conducted stock
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taking on the very day and the plaintiff left the station on the same day, that is 

on 13/3/2012, he did not have any document to prove that stock taking was 

conducted. He said, at the time of stock taking there were 5,000 litres of 

kerosene, 600 litres of diesel, and 900 litres of petrol and total of 380 litres of 

lubricants which valued at about Tshs.14, 000,000/=. The stock belonged to the 

Plaintiff. However, it was his evidence that upon departure from the station the 

plaintiff did not show up to collect her Tshs.14, 000,000/= which was available 

for refunding. He further conceded that the claims in Paragraphs 26 and 29 of 

the Written Statement of Defence that the defendants recruited security guards 

as from 1/3/2012 was not correct as the actual handing over of the Station was 

done on 13/3/2012. He said the date in the pleading based on the date of the 

termination letter (Exh.P2). He also maintained that Exh.P.2 did not spell out the 

word "Notice" he considered that Exh. P2 was a Notice and it satisfied clauses 

16:1 and 16:4 of the MLA (Exh. PI).

DW.l confirmed that Exh. P3 were cash deposit slips, defendant's cash 

receipt and customers' statements. He said according to the cash deposit slips 

the defendant was the beneficiary as the amount of money that went to her 

account. He said as the defendant's tax invoices were generated from the system 

they were thus the actual documents to reflect the amount of the money paid by 

the plaintiff as fuel delivery was made upon payment as shown in the invoices. 

And for sure, he said, there was no amount of money that was paid without 

being accompanied by acknowledgement and all receipts in Exhibit P3 were part 

of Exhibit D l. Therefore, though he could not immediately reconcile Exh. P3 and 

Exh. D l he said it was clearly demonstrated in court by PW.l that Exh. P3 was 

for about 98 million only while Exh. D l established transaction valued at about 

Tshs.201 million. He maintained that there was no possibility for the plaintiff to
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make payments without tax invoices. He said Exh.Dl reflected the true position 

of what happened otherwise the plaintiff must have complained against the gap.

When asked by the court why Exh.P2 was not delivered on 1/3/2012 as 

per its date of authorship DW.l replied that they did not deliver it timely because 

the plaintiff was not picking up their telephone calls. In addition, he said due to 

the risky nature of the business they do normally serve Notice/termination letters 

on site on the day they conduct stock takings and take over business premises. 

And as to why they did not deposit or pay the plaintiff's Tshs. 14,000,000/= 

being value of the stock she left behind he said that was because there were 

with them unpaid for fuel and lubricants which they subsequently settled. All in 

all, he said they still have a claim of about Tshs.5, 000,000/= from the Plaintiff.

Before receiving the above evidence from both sides the Court had on 

10/4/2015 framed seven issues. I first decided to recapitulate with view to 

creating convenient way of disposing the issues which are premised on the 

complained abuse of the MLA (Exh.Pl). The issues thus are:
i. Who of the parties breached the contract;
ii. Whether or not the defendants served upon the plaintiffs the mandatory

written Notice of cessation as per marketing licence agreement;

iii. Who of the parties was responsible for providing security to guard to the 
defendant's business premises after the termination of the agreement;

iv. Whether there was stock taking after the termination of the contract in order 
to determine the rights and entitlements of the parties;

v. Whether following termination of the contract the plaintiff paid all its workers 
three months' salary each.

vi. Whether the plaintiff was generating revenue of the minimum of Tshs. 
280,000/= per day; and

vii. What reliefs (if any) are the parties entitled to.

To start with the second issue it is evident from the evidence of PW.l and

PW.2 that prior to the taking over of the business premises by the defendant on
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13/3/2012 no written notice to that effect was served to her. They said by virtue 

of Exh.Pl the defendant was bound to issue a prior notice. On his part the 

defendant through DW.l conceded that apart from Exh.P2 there was no other 

information served to the plaintiff before to notify her that they would take over 

the business premises on 1/3/2012. However, he said to them Exh.P2 was as 

good as the notice for the purposes of the MLA (Exh.P.l).

I have gone through the MLA (Exh.P.l) and the relevant clauses on this 

issue are clause 16.1 and 16.4. They read:

"16.1 Notwithstanding anything herein above provided and without prejudice to 
any other rights Engen may have, Engen shall be entitled by notice in 
writing to forthwith terminate this Agreement in any of the following 
events:

16.4 Termination within the meaning of this clause shall mean that the 
Licensee's licence granted in terms of this Agreement shall cease forthwith 
upon delivery of a notice to the Licensee by Engen to that 
effect."[Emphasis supplied].

From the reading of those clauses above together with the evidence 

adduced by PW.l, PW.2 and part of the defence evidence adduced by DW.l it is 

very clear to me that the clauses were clearly crafted to compel the defendant in 

case of termination of the MLA (Exh.Pl) to serve the plaintiff with a notice in 

writing to that effect. Otherwise the content of Exh.P2 as they are cannot be 

upgraded to serve as a substitute to that requirement. The clear spirit and object 

of Exh.P2 is contained in its Part 4.0 which reads in part:
"...you are hereby instructed to handover the said station immediately to the
bearer of this letter and allow stocktaking exercise to take place for the purposes
of determining the rights and entitlements of both parties."

The evidence by DW.l that due to the risky nature of the business they do 

normally serve Notice/termination letters on site on the same day and conduct 

stock takings and handovers proves nothing but the defendant's clear intent to 

violate the mandatory notice that was supposed to be served to the Plaintiff
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beforehand. Therefore, it is settled that the defendants did not serve the plaintiff 

the mandatory written Notice of cessation of the MLA The second issue is thus 

disposed accordingly.

As regards the third and fifth issues, which I will tackle them collectively, 

there is evidence from PW.l, PW2, PW3 and DW.l above that upon service of 

the termination letter (Exh.P2) by DW.l to the Plaintiff's staffs on 13/3/2012 the 

business was closed immediately. Shortly thereafter PW.l convened a brief 

meeting with plaintiff's staffs and left the business premises in the hands of 

DW.l who closed the doors. The claims that security service was engaged to 

guard to the defendant's business premises after the termination of the 

agreement and that the plaintiff paid all her workers a three months' salary each 

were not proved at the trial by both parties. In any case, if the plaintiff paid her 

staffs and the defendant engaged guard services and paid monthly salaries those 

were matters which, in my respectful opinion, and under the law, not only 

required to be pleaded and superficially related to the court but required to be 

strictly proved (see: Bolag v.Hutchson [1950] AC 515, Kantilaz Barkrana 

Cars Ltd v. Kagau [2002] 2 EA 14, Zaburi Augustino v. Anicet Mugabe 

[1992] TLR 137, Bildad Mwangi Gichuki v. TM -  AM Construction Group 

[2003] 1 EA 83, Msakuzi Community Saccos Ltd.v. Respick Tesha, HC Civil 

Appeal No.101 of 2014 and Paschal Mbilauli v. Tanzania Zambia Railway 

Authority, HC Civil Case No. 208 of 2002 (all unreported,Dar es Salaam 

Registry.).

In Zaburi Augustino v. Anicet Mugabe (supra) the Court of Appeal 

underscored at page 139 that:
"It is trite law, and we need not cite any authority, that special damage must be
specifically pleaded and proved".
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Therefore, under the given circumstances, the only recourse available to 

me is to revisit clauses 16.4, 18.1, 18.1.1 and 18.4 of the MLA (Exh.Pl) which 

partly provides:
16.4 Termination within the meaning of this clause shall mean that the 

Licensee's licence granted in terms of this Agreement shall cease 
forthwith upon delivery of a notice to the Licensee by Engen to that 
effect.

18.1 The licensee shall upon the termination of this Agreement for whatever 
reason:
18.1.1 Hand over the premises to Engen in as good a state as 
same was at the commencement of this Agreement...

18.4 Engen shall upon termination of this Agreement for whatever reason 
have the right to reposes the premises without having given any 
prior notice to the Licensee."[Emphasis supplied].

In view of the above, it is evident that immediately after the termination of 

the MLA (Exh.Pl) for whatever reasons the duties to guard the station and 

taking care of the former Plaintiff's employees after 13/3/2012 were to be 

covered by each party's own arrangements. Any commitment or obligation done 

by the parties outside the above provisions of the MLA (Exh.P.l) cannot give rise 

to liability of any kind to either party. Therefore, it was defendant's responsibility 

to provide security to guard his repossessed business premises after terminating 

the MLA (Exh.Pl) without notice. And there been no concrete proof that the 

plaintiff paid his workers a three months' salary each and to prove the adverse 

effect suffered by her from the non-issuance of the mandatory written notice by 

the defendant her claims thus were left hanging. The third and fifth issues are 

disposed accordingly.

The fourth issue is whether there was stock taking after the termination of 

the contract in order to determine the rights and entitlements of the parties. It is 

evidence of PW.l, PW.2 and PW3 that no stock taking was conducted as 

required by the MLA (Exh.Pl). PW.3 further deposed that the last dipping he
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conducted on 13/3/2012 morning showed that the station stock was composed 

of 900 litres of petrol, 400 litres of diesel and 5,000 litres of Kerosene.

On his part DW.l said the stock taking conducted on 13/3/2012 showed 

that the plaintiff's stock left was comprised of 5,000 litres of kerosene, 600 litres 

of diesel, 900 litres of petrol and total of 380 litres of lubricants all valued at 

about Tshs. 14, 000,000/= and all belonging to the plaintiff.

In the first place it is plain and clear to me that the defendant did not 

adduce evidence to prove that they really conducted any stock taking on 

13/3/2012. However, she nearly and convincingly gave evidence which 

establishes that her readings on the stock left behind by the Plaintiff are on the 

high side to those given by the Plaintiff through PW.3.Therefore, as long as the 

defendant owned the value of that stock, the value which is based on nearly 

shared readings given by PW.3 and DW.l above, I am of settled mind that none 

of them suffered more adverse value than that established by the Defendant. 

This settles the fourth issue.

The sixth issue is whether the plaintiff was generating revenue of the 

minimum of Tshs. 280,000/= per day. It was PW.l's evidence above that the 

untimely termination of the MLA (Exh.Pl) apart from offending Clause 16.1 of 

the MLA (Exh.Pl) which required the defendant to serve prior Notice to the 

plaintiff also caused her to suffer a loss of Tshs. 280,000/ per day. That was 

because from ordinary fuel purchases they made as per the MLA (Exh.Pl) her 

transactions earned her about Tshs.380, 000,000/= per month. I must honestly 

state here that these claims were left hanging. When moved by the defence to 

calculate the figure contained in Exh.P3 PW.l could not make it. He only 

managed to establish Tshs. 98,000,000/= through Exh.P3and not Tshs.380,
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000,000/=. He could not even link her figure with Tshs.201, 000,000/= which is 

the value of transactions established by DW.l as per Exh.Dl.

On his part DW.l gave an account on how the plaintiff breached the MLA 

(Exh.PI) that required her to sell the minimum requirement of the defendant's 

petroleum products stipulated at Part 12 of the 1st Schedule to the MLA (Exh.PI), 

that is 89,000 litres of diesel, 110,000 litres of petrol, 10,000 litres of Kerosene 

and 1,000 litres of lubricants on monthly basis. But instead they established her 

monthly sales for November and December 2011, and January and February 

2012 were quite far below the agreed minimum volumes as per the MLA 

(Exh.P.l). DW.l through Exh.D.l proved that between 14th November, 2011 and 

29/2/2012 (Exh.Dl) the total purchases made by the Plaintiff amounted to Tshs. 

280,000,000/= only and hence failed to keep sufficient stock on site as per 

clause 6.6 of the MLA (Exh.PI) and had failed to cumulatively purchase the 

minimum agreed volumes of petroleum products for the period of three 

consecutive months as stipulated in clause 5 and 16:1:9 of the MLA (Exh.PI).

In view of the foregoing, I am therefore unable in the present case, to 

hold that the plaintiff was generating revenue of the minimum of Tshs. 

280,000/= per day without there been solid evidence to prove so. As clearly 

done by the defendant, it was expected that the plaintiff also could have 

adduced evidence proving how he came up with her claimed daily loss. The claim 

that his other receipts were left behind in the Station cannot be a shield and 

substitute of the strict requirement of law that required her to prove her case as 

even after she decided not to invoke section 68(e) of the Evidence Act, Cap.6 

R.E.2002 she could still have, in my respectful opinion, retrieved the substantial 

evidence, from her past compiled and transmitted record under Clause 10.1.3 of 

the MLA (Exh.PI) which provides:
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"10.1.3..... the Licensee shall provide to Engen by fax or electronic mail, on a
monthly basis before the last working day of the month at 12h00 or more 
frequently as Engen may decide, information regarding the daily 
receipt, sales and physical stock dip data for all products from 
the previous month...."[Emphasis supplied]

Having carefully and deeply examined the evidence as a whole, as 

aforesaid, I hold that the plaintiff failed prove her claim. The sixth issue is settled 

accordingly.

In view of the above discussion, it is evident that whereas the defendant is 

to blame for not complying with the mandatory terms of the MLA (Exh.Pl) as 

regards to the issuance of agreement termination Notice and conducting stock 

taking at the time of handing over the business premises, the plaintiff must be 

equally blamed for breaching the minimum petroleum products monthly 

quantities that she was supposed to purchase from the defendant pursuant to 

Clause 5 and item 12 of the 1st Schedule to the MLA (Exh. PI). Very unfortunate 

as it happened, no recourse was made to clauses 5.1 and 22 of the MLA (Exh. 

PI) by revisiting the minimum monthly quantities or settling the business 

transactions dispute amicably. Therefore, each part breached the contract to the 

extent explained herein above. This disposes the first issue.

From the foregoing, the claims by the plaintiff for special damages of 

Tshs.123, 250,000/=, expectation damages of Tshs.102, 480,000/= and 

interests at commercial rate of 30% and court rate of 7% have no basis and are 

hereby dismissed. His claim of Tshs.300, 000,000/= for general/aggravated 

damages is equally not justified. However, since from the evidence it is amply 

established that the plaintiff deserved to be paid Tshs.14, 000,000/= for the 

petroleum products stock left behind at the business premises I enter judgment 

in her favour. The same shall be paid with interests at commercial and court
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rates as showed above. DW.l on his part did not prove how the setoff of the 

outstanding amount of Tshs.5, 000,000/= done. Instead, he just mentioned it 

and left it unproved.

As for the Counter-Claim, it is evident to me that the defendant did not

issue the mandatory notice and did not also lead evidence to prove that at the

time of taking over of the business premises the same were dilapidated and she 

spent Tshs.6, 635,000/= in its repair. She did not further lead evidence to prove 

that she incurred business premises closing costs of Tshs. 5,000,000/=.

Therefore, I am unable to enter judgment in favour of those claims which are 

pleaded in paragraphs 27 and 29. If it is true that the Plaintiff damaged the 

business premises it was upon the Defendant to tell the Court why she did not 

appropriately invoke Clause 18.1.1 of the MU\ (Exh.PI) to recover the value of 

the damages suffered. As it stands now her claims were thus not substantiated.

As regards the claims on loss of business it is apparent that since the 

defendant is the one who deliberatively failed to issue the mandatory notice to 

terminate the MLA (Exh.PI) and also failed to take remedial measures under 

clauses 5 and 22 her claims for Tshs.295,200,000/=for loss of business lacks the 

requisite justification. In any case, once it has been established that she took 

over the business premises without issuing that prior notice and without

conducting the requisite stock taking the only conclusion I can make is that she 

forfeited her rights over the loss of business she claims. And since until the day 

he gave his testimony DW.l said the only outstanding claim the Defendant has 

against the Plaintiff is Tshs. 5,000,000/= only it is indicative to me that the 

Defendant had not experienced further loss of business during the MLA's 

probation period of six months. Therefore I dismiss the claims pleaded in 

Paragraph 28 of the Counter-Claim.
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In the upshot and to the extent explained above, the Defendant should 

pay the Plaintiff's Tshs.14, 000,000/= only with interests, being the value of the 

Plaintiff's petroleum products taken over by him. The remaining prayers by the 

Plaintiff and prayers in the Defendant's Counter-Claim are hereby dismissed. 

Each party shall bear her costs.

DATED at Dar’es Salaam this 28th August, 2015
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Judgment delivered this 28th day of August, 2015 in the 

Kweyamba Kweka, Principal Officer of the Plaintiff who is also holding brief of
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