
The facts g~v~ng rise to the )resent appeal can be summarised

as follows. One person called SAl'/1SON S%: SI,ALE had decided to
settle at Mikumi Ninor Settlement, ;{ilose.. district since the

early 1960's He managed to acquire two houses one at the nearly
subur.b of Ki toma and another at Mikumi TOl,vl'1,shipand also seve:r-:al
plots of land witnin ~ikumi area.

SAMSONSH1J\LE (herein after referred to as' the decessed)
had no sibling of his own, but 'Has liv-ing ':i'~L h=-s sister t s sons,
t-1ESHACKSIWALS and ANDERSON81 i';ALE"I',IES.IACK i2, "the fatIler of
SELINA, the Respondent Sj\iViSCN 31 '!'lj,LE died i'~lt2.st:2.te sometime in
1974. Before his death bO'JeV2l' he hc}d r~C2 3 guest from
their home called LACKSONIv; j,tJG)J~3i~~hj tri '':''2.5;;;3.'t;e~ and <il.ebrother

deceas2d n
of the APpellant. The . S}::)"ICC. >..; a l\lace 'Wheree-ented
for his carpentry workshop.

Upon his death one GASP".,~lNJ0'rU was elected ss a s:~r~~§if~l>
of the deceased's properties on behalf of S2LIl\L\ (the Respondent)
who according to the records, the deceased had nominated as

the heir) and apparently also because MESHACKand ANDERSONwere
living far ~way from Mikumi. The said GAS:ER NtTC\lU also expired

in 1987 and when ~lliSHACKand ANDERSONcould not also surface
the properties of the deceased were left in the hands of NJOVU's
son CLElVlENTNJOVUwho was later ordered by the lvlikumi Primary
Court to hand over the functions of a care taker to LACKSON
MWANGtiMBA\\rho Was to take care of the house pending an appointment
of an ?dmiq~§tr5~or of the estate of the deceased. This was

sho\Yn in a joint memorandum in writting signed oefore the
primary court magistrate of Mikumi on 5/3/79.



On 18/3/96 an application for letters of administration of
the deceased's estate was filed by one ILLUlVlINXTi,CHALE the
mother of the Respondent. It was Civil Case no 2 of 199Q. The
application was not opposed but the primary Court took a total
of 4 witnesses for the applicant. On 14/3/2000 the Court
appointed ILLUr.UNATA CHALLE as the adrilinistratixof the deceased's
estate. This marked the end of the c,pplicstion for the
administration of the estate of SAIvlS0NSIvJALE.

On 30/7/2001, SELINA MESHACK SolJmon filed a suit Civil
case No 1/2001 against the Appellant for his eviction from one
of the houses belonging to the est'l.teof the deceased~ in which
the Respondent was thebfn~!ic~ar~T/heir. When he was called
upon to sign against his plea in tLe Court file the APpellant
refused to do so. He was therefore ordered to be kept in
custody until 2/8/2001 when he was 2ummarily charged with
contempt of court contrary to section 114(f) of the penal code.
He was convicted r'ndsentenced to p2,y a fine of shs 10,000/-
or suffer 6 months iElPFis~nmen~. As ha had already indicated
his mistrust to the trial magistrate, s new magistrate was
appointed end proceeded to hear the civ~l case. Apparently
the appellant was resisting th8 evictim Lecause he also claimed
some inheritance rights over the dispu h.::.usetracing his
titIe from LACKSON IJ1\':AN~~/jMBjhis brother, 12:'1:1e trial Court :found
for the Respondent on 10/8/2001.

The Appellant filed an appeal to the District Court
against that decision. It was civil appeal No 1 of 2001.
That aPpeal was dismissedby the District Court on 3/7/2002.
Aggrieved he hc:s come to this Court wi thi 4 grounds of appeal.
APparently the Respondent was duly served through Mikumi
Primary Court on 10/5/2003 ordering her tc appear on 18/9/2003.
She did not appearu So I allowed the Appellant to present his

appeal expart~., In his submiss'ion the AJpe.llC:1Iltsaid he
had nothing to add over his grounds of ['?p0;al,but wished
to emphasi?e that the deceased's Clan, end the clan had never
met to choose an aruninistretor of the eEtste of his grandfather
SAlvlSuN 51 wALt.~



Of the 14 grounds of appeal, I find that only the 13th and the
14th grounds touch on civil Case no of 1 and Civil Appeal
No 1 of 2001. The ref,t are based on the decision of the Primary
Court in Civil Case No ~ of 'IS96.

He had also qoug.9t tc 3.ppeal ogainst th~Jt decision in his
consolidated m8morandwnof' ayj,!eal to the district Court and

has. done the same in his present memor'1ndumof appeal before this
court.

After carefully looking at the records of the 10'~"ercourts,
I have come to the firm opinion that the Appellants appeal emanating
from the decision of the primary court in Civil Case No~2/9E(

must fail because the APpellant had never been a party t? those
Mag~strat;es I

procedings and under section 25 (1) (b) of the I' 'J.' , Courts
Act 1984 only a party to the proceedings has a right of sppealo

I am fortified on this view by the decision of this Court in
f?arlTHOLONEO AL.t3LRT lV1UT~-1GCBwA~(1970) £-leD "102. The appeal to
challenge the decision of the primary court in CiviI C2~seno 2

of 1996 is therefore in competent and thosc',:::';~it-Lr~,j,:::~are therefore
accordingly struck out.. If the "t\ppell3I1t .had 3'JL2 .grievances
in the appointment or administretion of tJ:Jc c.'2ce,':;edI::: estate
his remedy lay in applyin;i: to the same CJUI't J:'O:C' r0Voc8tion
under paragraph 2(c) of thE:; .fifth Sch'::;',;L~_eto 2 I!J:agistrates
Courts Act 1984 and not tc: e'1i. •

Against the decision of the trial Court in Civil Case ~o 1
of 2001 a complaint was made before the district court that the
,Appellant was illegally convicted and sentenced to 8 fine of
10,000/::! 'Jlte. second complaint is that one of the assesso-rp ie
one RASHIDMANE\?A had given evidence for the Hespondent and -.•
then sat and deli berated as an8§sessor _', The learned Distnict
Magistrate ignol'ed those complaints on appeal. I think the
learned magistrate misdirected himself in law. In the first
place the ,Appellant was charged with and cODvicted of the
offence contrary to section 114 (1) (f) .• That section reads:

Any person who:
(f) attempts wrongfully to interfere with or

influence a Witness in a judicial proceeding
either before or after he has given evidence
in connection with such evidence~



The main ingredient in this offence is interference with a

witness. In thepresent case the trial court found him' so~i~l
because the Appellant had refused tos~gn his plea. That had
nothing to do with interference with a witness. Therefore the
ingredients o! that offence were not proved and I agree with
the Appellant that his conviction and sentence \""ere~~_e~al,.
The first appellate c'ourt should have 'revers~d this decision.

a
The complaint against the same person apPi~:iring asLwi tness

for the Respondent and sitting as an assessor is founded o~
principles of natural. justice. The assessor RASHIDMANEPA could

he dJ.d
~ot have acted asLboth a witness and an assessor. By doing so,

the assesor. himself now being part of the Court violated the
rules that no one should sit in judgment .in his oJ.rJJ:lCause and that
against bias. These are very basicrqle~ of natural justice, and
their breach has always been hela to have led to a miscarrage
of justice. If I were required to cite any authority on this
~int I would call in aid the case of V BAilli3L~::Y NETFiQ?OLITAN

lS$UQij, C(QY!iQIl.< EX!?.ART:§;; HOCK (19'Z6) 3 All ER L~52 cited with
approval in the decision of this court in .1J:~i·g;iY DAVID1'!G9!!¥"~.v
~4TIONAL INSURi~CECCHP9RATI,ON LT~ (1994) l~R 28. Tpe.trial
and decision of t.he trial court· in civil Case no 1 o:f 2001 VIas
therefore vitiated by bias.

In the re§ul t this appeal is :partly dL:,rnis3ed and pal cly
allowed. Th·at part of appeal originating :f.'Z"OiTCivil Case no

~196. is dismissed 1!lith the cOLsequ~nce th8t tt18 ::.1.ecisionof the
trial court remains intact. However tl13t ~>D.l."t of appeal arising

from ci-{r"ii Case no 1/2001 is al'lmved as the trial and decision, .
of that court is vitiated by bies (following one of :the asseSS016

appearing both as an assessor and as a witness). There vIas
no decision in law which could properly found a.Yl appeal in the
District Court. The District Court should not therefore have
confirmed that decision. It should have uphel~ the Appell.ant1s
appeal on that ground as I hereby do. The ~ecisions of the

trial court in that Case and that of the District court are
therefore quashed and the Appellant is to :X; :CGfu:ndedhis
shs 10,000/= he paid as a fine.



The order of eviction is also quashed, but the Respondent is
at liberty to start de novo before another magistrate and

another set of assessors.

s:f::~'MP:S:SATf-
JUOOE

4/11/2003.

JUdgment delivered incha~b€r? or the 4th day of November
in the presence of the Appellsl1t and ]\1r Eorema onintern

from Mk-=<l i . Co Adv-Oca:U?sfor.H1C ne~rr'ndentu....... ,. .. 0. co c,- 0.!:,U •

-_. ._-- .- ..;:..,~~-'..._---- --~...S.A. MASSATI
JUDG~


