
IN THE COURT OF APPEAL OF TANZANIA 
AT PAR ES SALAAM

CIVIL APPLICATION NO. 50 OF 1995 
In the Matter of an Intended Appeal

BETWEEN
1. KAZI KAMBI
2. MWAJUMA KAMBI
3. MWANAIDI KAMBI

APPLICANTS

AND
1. JUMA MTOBO
2. KHADIJA KAMBI . RESPONDENTS

tApplication for Stay of Execution from 
the Decision of the High Court of 
Tanzania at Dor es Salaam)

(Mackan.ja, J.)
Dated the 28th day of June^ 199^ 

in
Civil Revision No. k of '992

R U L I N G

MAKAME. J.A.:

The second respondent in this application is JUMA MTORO and 
not MWAJUMA MTORO as indicated on the Court file cover.

With a bit of imagination the applicants* advocate could 
have included Mackr-nja J.1 s High Court decision in the documents 
he filed in this Court. The decision by Mackanja J. provides the 
necessary backdrop to this rather intricate matter and there was 
no way I could effectively have appreciated the application before 
me without the assistance of that decision. I had to call for the 
necessary file.

The applicants. through their advocate, Mr. Mchora, filed a 
Notice of Motion seeking to tiove the Court to grant extension of 
time to file r  Motloo sf A\ nal etc*s and for Stay of Execution.



The High Court had made a decision in connection with some property 
the applicants’ deceased father had left, which decision the 
applicants wanted to complain against, so they made an application 
to the High Court for time to be extended so that they might appeal, 
and for stay of Execution. The effort went unrewarded for want of 
appearance*

Mr. El Maamry learned advocate for the respondents, filed a 
«o#nter-affidavit in response to the intended application and in turn 
the applicants1 learned counsel came back with a Preliminary Objection, 
argued by Mr, Mwengera at the hearing. The applicants wanted the 
counter-affidavit ^rejected1'1 with costs r- ad contended that once that 
was done Mr, El Maarary would be divested :f the right to be heard 
orally against the intended application^

The complaint against the counter-affidavit was based on the 
assertion that the said counter-affidavit was argumentative and 
evasive, and also incurably defectives

Mr. Mwengera submitted that the counter-affidavit failed to 
respond to the affidavit. Instead it raised legal arguments which 
could have been advanced during the hearing of the application. An 
instance of this was given, of Paragraph 3 of the Counter-Affidavit, 
which the respondents ranged against Paragraph 3 of the Affidavit.
In Paragraph 3 of the Affidavit Kazi Kambi said he had been granted 
Letters of Administration in respect of Kariakoo Primary Court 
Administration Cause No. 91 of 1960. Paragraph 3 of the Counter- 
Affidavit contended that the Cause Kazi Kambi was referring to was 
in connection with some otho: •aroper'.ty rjs& not- th« ■premises.
It went on to 4ve a brief explanation. At the hearing of the



Preliminary Objection Mr. El Maamry contended that infact what he
on guardwas doing was to put the other party^as to the real subject matter 

at afcake* With respect, I agree with Mr. El Maamry# If a party 
thought the other side was being irrelevant it is just as well he 
elears the decks by saying so* Whether or not he is right in saying 
what he said is a different matter, to be established at the hearing 
of the substantive application. The identity of the suit property 
%ff. surely important and the rival parties should not be left in 
doubt, or create doubt to the other party. I cannot say Mr.
El Maamry erred on this score.

With respect, Mr. Mwengera's other complaint has some substance, 
but only marginally so. Mr. El Maamry crnnot, on his own, correctly 
and legally be in a position to say, as he does in Paragraph 11 of 
tb.® Counter-Affidavit, ''That as regards Paragraph 12 the Court Clerk 
states that when he called the parties both were absent*'. Surely 
this was for the clerk to swear toI

It is also, with respect, vague and inexplicable to allege 
in Paragraph 13 of the Counter-Affidavit that Paragraph 1*f of the 
Affidavit eontains a:̂ pre-mature:i prayer. Considering the time 
scales involved it is not easy to appreciate in what sense the 
prayer for extension of time and for leave to appeal is pre-mature 
"becausa no good cause has been shown'*.

The other bits of the respondents' complaints are merely 
gnawing and nibbling at the counter-affidavit. The various 
contradicting assertions in the affidavit and counter-affidavit in 
what promises to be a complex matter should be Afforded the 
opportunity of sufficient vr tilaticn at a hearing.



- k -

I dismiss the preliminary objection raised and oyd«F the 
application to proceed to hearing. I make no order as •09t* 

for the .bearing of this preliminary objection.

B A . T E D  at DAR ES SALAAM this 7th Day of August, 1 9 ^ 6 *

L. M, MAKAME 
JUSTICE OF APPEAL

1 *©artify that this is a true copy of «rtgi**le

( B.M. LUANDÂ "-" • 
SENIOR D E P ^ 'REGXSmR


