
IN THE HIGH COURT OF TANZANIA

AT DARESALAAM

CIVIL CASE No. 67 OF 2010

BUCO INVESTMENT HOLDING LTD....................PLAINTIFF
Versus;

CRDB BANK LTD........................................................ DEFENDANT

RULING

18/4/2012 & 25/11/2014.

Utamwa, J. *

The defendant in this suit, CRDB BANK LTD raised a preliminary 
objection (PO) against the suit filed by the plaintiff, BUCO 
INVESTMENT HOLDING LTD. The PO is based on the following 
three points;

1. That in view of the pleadings in Land Case No. 287 of 2010, this 
matter is res-subjudice.

2. The defendant shall pray for the stay of the suit pending the 
determination in Land Case No. 287 of 2010, now pending before 
the Land Division of the High Court.

3. That the parties having voluntarily agreed to submit themselves to 
the Commercial Division of the High Court of Tanzania in the 
event of a dispute, the suit has wrongly been filed in this registry of 
the High Court.

It was agreed by the parties and ordered by the court that the PO be 
disposed by way of written submissions. The defendant accordingly 
filed its written submissions in support of the PO through its Counsel
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(PK. Rweyongeza and Co. Advocate). The plaintiff did not concede to 
the PO. However, it did not file the replying submissions within the time 
prescribed by the court despite the extension of time granted in its 
favour. The court thus decided to proceed to this ruling vide its order 
dated 18/4/ 2012 that embodies detailed grounds for this course.

In his submissions, the learned counsel for the defendant opted to 
argue the third point of PO first. He submitted that according to the Loan 
Facility Letter (variation) that governs the relationship of the parties 
(Annexture B to the plaint), it was agreed by the parties under clause No. 
14 that in case of any dispute between the parties, they could submit 
themselves to the Commercial Division of the High Court for 
adjudication of the dispute in case the amount involved is within the 
jurisdiction of the High Court. He further argued that the dispute under 
consideration falls with clause 14, but the plaintiff did not file the suit in 
the Commercial Division, but in this registry against the terms agreed by 
the parties. The learned counsel further contended that, the PO does not 
intend to oust the jurisdiction of this court, but*to give effect to the 
agreement by the parties. He also charged that parties in civil 
proceedings have the option to compromise their rights by agreements 
and courts should respect such agreements unless they abuse court 
process or they are against public policy which is not the case in this 
matter. He cited the case of Ibrahim Said Msabaha v. Luther 
Symphorian Nelson and another, Court of Appeal Civil Appeal No. 
4 of 1997, at Dar es salaam (unreported) to support his contention.

The learned counsel for the defendant then dropped the second 
point of PO and argued the first point of PO. After all, the second point 
is in effect a prayer that would follow in case the first point is upheld. In 
this respect he argued that, the parties do not dispute that the Land Case 
No. 287 of 2010 between the same parties is pending (the copy of plaint 
is attached as annexture B to the Written Statement of Defence for this
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case). He further argued that, by reading both plaints it is clear that both 
cases arise out of a single cause of action based on a breach of the Loan 
Facility letter dated 6th February, 2007 and the appointment of a 
Collateral Manager. The semblance of the two cases can be appreciated 
from paragraphs 4 of each plaint, paragraphs 5, 6, 7, 8 and 9 of the plaint 
for this case and paragraphs 5, 8 and 13 of the Land Case, he submitted. 
The two registries of the High Court may give contradictory decisions 
that may cause confusion. He thus contended that, according to s. 8 of 
the Civil Procedure Code, Cap. 33 R. E. 2002, this suit cannot proceed, 
he thus prayed this court to stay this suit and the plaintiff be ordered to 
pay costs.

I will now test the two points of PO starting with the second Point. 
The issue in respect of this point is whether or not the existence of 
clause No. 14 to the agreement between the parties (Annexture B to the 
plaint), renders this suit un-maintainable before this court. I hasten to 
agree with the argument advanced by the learned counsel for the 
defendant that parties in civil proceedings are at liberty to compromise 
their rights as long as their agreement do not abuse court process or 
contradict the law or public policy. However, I am settled in mind that 
such agreements by the parties, like the one under discussion cannot oust 
the jurisdiction of this court vested by it by the Constitution and other 
laws of this land. Article 108 (2) of the Constitution of the United 
Republic of Tanzania, 1977, Cap. 2 R. E. 2002 gives this court unlimited 
jurisdiction to entertain all criminal and civil matters unless the law 
directs otherwise. Moreover, s. 2 of the Judicature and Application of 
Laws Act, Cap. 358, R. E. 2002 underscores the jurisdiction of this court 
in civil matters. Again, s. 7 of the Civil Procedure Code, Cap. 33 R. E. 
2002 puts more emphasis on the powers of this court in civil matters.

In my further views, the establishment of the Commercial Division 
o f this court which was performed through the*FIigh Court Registries
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(Amendment) Rules, 1999, (Government Notice No. 141 o f 1999 read 
together with Government Notice No. 140 of 1999) did not affect the 
legal position demonstrated herein above. I am also live of the Chief 
Justice’s Circular No. 6 of 1999 (titled RE; STATUS OF 
COMMERCIAL COURT DIVISION OF THE HIGH COURT) which 
had the effect of clarifying the grade of that Division of this court. 
Nevertheless, like the two above mentioned Government Notices, that 
Circular did not have the effect of changing the stance of the law I 
highlighted herein above. For these reasons, I am settled in mind that the 
law permits parties to agree on how to resolve their disputes outside 
courts o f law, and if that agreement is established, then courts of law 
may not have jurisdiction to entertain their subsequent disputes. But 
when the parties’ agreement has an option of resolving their 
controversies thorough courts of law, they cannot have the liberty to 
chose the court of their own and ouster the jurisdiction of the courts 
vested to them by the law. If  parties are permitted to do so, the law on 
jurisdiction will be rendered redundant and chaos will ensue in courts as 
parties will chose courts of their own preferences for their own interests 
and against the law. I therefore, answer the first issue negatively to the 
effect that the agreement by the parties in the matter at hand does not 
render this suit un-maintainable before this court. I decided almost this 
same way in another case of Issack B. Mwamasika and 2 others v. 
CRDB Bank Ltd, High Court Civil Case No. 79 of 2012, at Dar es 
salaam (unreported ruling dated 10/10/2012), and I underscore that 
stance in this case at hand. I consequently overrule the second point of 
the PO.

i. Regarding the first point of PO there are two issues to be 
determined. Whether this suit is res-subjudice.

ii. In case the answer is in the affirmative, then what is the fate of 
the suit?
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I now test the first issue. I had an opportunity of perusing the plaint 
in respect of this case at hand vis-a-vis the plaint in respect of the Land 
Case (annexture B to the Written Statement of Defence). It is obvious 
from the two documents that in both claims, the parties are the same and 
they stand in their same positions of plaintiff and defendant. It is also 
clear that the plaintiffs cause of action in both cases is based on the 
allegation that the defendant had breached a contract (loan facility letter) 
executed by the parties. In the said agreement and according to the 
pleadings in both cases, the defendant had to give the loan facility to the 
plaintiff on some terms apparently for operating a business related to 
cashew nuts. The plaintiff is now alleging, in both claims that the 
defendant has breached the contract by inter alia, erroneously appointing 
a collateral manager to purchase and receive raw cashew nuts on its 
behalf. In both suits the plaintiff claims inter alia for compensation 
following the loss of business and interests following the alleged 
defendant’s breach of contract. For this semblance of the two suits I am 
bound to agree with the learned counsel for the defendant that the suit is 
res-subjudice. A subjudice matter was defined by the CAT in Phantom 
Modern Transport (1995) Ltd v. D. T. Dobies (Tanzania) Ltd, Court 
of Appeal Civil Reference No. 15 of 2001 and No. 3 of 2002, at Dar 
es salaam (unreported), taking strength from the Osborn’s Concise Law 
Dictionary, 5th Edition to mean a matter “in course of trial” or “under 
investigation.” The first issue is thus answered positively.

As to the second issue, the answer is provided for under s. 8 of 
Cap. 33 which provides that no court shall proceed with the trial of any 
suit in which the matter in issue is also directly and substantially in issue 
in a previously instituted suit between the same parties, where such suit 
is pending in the same or any other court in Tanzania having jurisdiction 
to grant the relief claimed. The fate of the suit that is sub-judice is that, it 
must be stayed, see the order of this court (dated 5/10/1995) in the case
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of Georgia Pantelakis Penessis v.Marino Anatoria Kostack, High 
Court Civil Case No. 2 of 1995, at Bukoba (unreported). I therefore, I 
uphold the first point of PO.

As post script I must remark that the conduct of the plaintiff in not 
replying to this PO is an indication that it also sniffed the irregularity in 
filing this case in this court. It is more so considering the fact that while 
this ruling was pending, the plaintiff filed a notice (dated 24th day of 
April, 2013 forming part of the record of this case) indicating its 
intention to withdraw the suit with the leave to re-file, but subject to this 
ruling. But this approach has no legal room for consideration at this 
stage. I thus neglect the Notice.

For the above reasons I accordingly order that this suit is hereby 
stayed for being res-subjudice until the final disposal of the Land Case 
No. 287 of 2010. Costs shall be in the course.

JHK. UTAMWA 
JUDGE
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